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MEAL GATHERING

BUSINESS MEETING

5:15 P.M.

Saigon Restaurant, 326 Frank Ogawa Plaza, Oakland

Open to the public (Members of the public may purchase their own meals if
desired. Consumption of food is not required to attend.)

6:00 P.M.

Hearing Room 1, City Hall, One Frank H. Ogawa Plaza

Persons wishing to address the Commission on any item on the agenda,
including Open Forum and Director’s Report, should fill out a speaker card and
give it to the Secretary “Agenda items will be called at the discretion of the Chair
not necessarily in the order they are listed on the Agenda”. Speakers are
generally limited to two minutes at the discretion of the Chair. Applicants and
appellants are generally limited to five minutes.

The order of items will be determined under "Agenda Discussion" at the
beginning of the meeting. With the exception of Open Forum, a new item will
not be called after 10:15 p.m., and the meeting will adjourn no later than 10:30
p-m. unless the meeting is extended by the Chair with the consent of a majority
of Commissioners present.

Please check with the Planning Department prior to the meeting regarding
items that may be continued. Any agenda item may be continued, without
the hearing on the matter being opened or public testimony taken, at the

For further information on any case listed on this agenda, please contact the
case planner indicated for that item. For further information on Historic
Status, please contact the Oakland Cultural Heritage Survey at 510-238-6879.
For other questions or general information on the QOakland City Planning
Commission, please contact the Community and Economic Development
Agency, Planning and Zoning Division, at 510-238-3941.

‘bThis meeting is wheelchair accessible. To request materials in alternative formats, or to request an ASL
interpreter, or assistive listening devise, please call the Planning Department at 510-238-3941 or TDD 510-238-
3254 at least three working days before the meeting. Please refrain from wearing scented products to this meeting
so attendees who may experience chemical sensitivities may attend. Thank you.

REVISED* AGENDA
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discretion of the Chair. Persons wishing to address the continued item may
do so under Open Forum.

Staff reports for items listed on this agenda will be available by 3:00
p-m. the Friday before the meeting, to any interested party, at the
Community and Economic Development Agency, Planning and Zoning
Division, 250 Frank

H. Ogawa Plaza, Oakland, California 94612. Reports are also available at
the Strategic Planning Division on the 3™ floor (Suite 3315), which closes
at 5:00 p.m.

Staff reports are also available on-line, by 3:00 p.m. the Friday before the
meeting, at www.oaklandnet.com. Select the “Government” tab, scroll
down and click on “Planning & Zoning” (under CEDA), click on “visit the
Boards and Commissions page” under “Planning Commission”, You will
need to ensure that your computer will accept pop-ups from the host site
(oaklandnet.com) and that your computer has a later version of Adobe
Acrobat Reader installed. For further information, please call 510-238-3941.

New web-site staff report
download instructions

If you challenge a Commission decision in court, you will be limited to is-
sues raised at the hearing or in correspondence delivered to the Zoning Di-
vision, Community and Economic Development Agency, at, or prior to,
the hearing. Any party seeking to challenge in court those decisions that
are final and not administratively appealable to the City Council must do
so within ninety (90) days of the date of the announcement of the final
decision,

pursuant to Code of Civil Procedure Section1094.6, unless a shorter
period applies.

Please note that the descriptions of the applications found below are
preliminary in nature and that the projects and/or descriptions may change
prior to a decision being made.

While attending Planning Commission Meetings, parking in the Clay
Street Garage is free. Attendees should see staff at the meeting for
validation of parking tickets.

Applicants or members of the public that plan power point presentations:
Please contact Cheryl Dunaway at cdunaway@oaklandnet.com or 510-

least 48 hours prior to the meeting.

ROLL CALL

WELCOME BY THE CHAIR

COMMISSION BUSINESS

Agenda Discussion

Director’s Report
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Committee Reports

Commission Matters

City Attorney’s Report

OPEN FORUM

At this time members of the public may speak on any item of interest within the Commission’s jurisdiction. Speakers are
generally limited to two minutes or less if there are six or less speakers on an item, and one minute or less if there are
more than six speakers.

CONSENT CALENDAR

The Commission will take a single roll call vote on all of the items listed below in this section. The vote will be on
approval of the staff report in each case. Members of the Commission may request that any item on the Consent
Calendar be singled out for separate discussion and vote.

1. Location: 7400 MacArthur Boulevard (APN: 040A-3408-022-01)(6-28-10)
Proposal: To install three (3) new dish antenna and three (3) new panel antennas
on the roof top of an existing building (Elmhurst Pharmacy, formerly
the Eastmont Theatre). The Micro-Telecommunication facility has
previously existing antennas and will include a roof top (partly
canceled) equipment cabinet.
Applicant: Jacqueline Smart / Clearwire
Contact Person/Phone (510)435-9849
Number:
Owner: Kal and Nital Patel
Case File Number: | CMD10-172 |
Planning Permits Required: Major Conditional Use Permit and Regular Design Review for Micro-
Telecommunication facilities within 100 feet of a residential zone.
General Plan: Neighborhood Center
Zoning: C-20
Environmental Determination: Exempt, Section 15301 of the State of CEQA Guidelines; existing
facilities.
Historic Status: PDHP, of no particular interest, potentially secondary importance;
rating, Ec3
Service Delivery District: 5
City Council District: 6
Status: pending
Action to be Taken: Based on staff report
Finality of Decision: Appealable to City Council within 10 days
For Further Information: Contact case planner Moe Hackett at (510) 238-3973 or by email:
mhackett@oaldandnet.com
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PLEASE NOTE: ITEM NO. 2, BELOW, HAS BEEN REMOVED FROM
THIS AGENDA.

PUBLIC HEARINGS

The hearing provides opportunity for all concerned persons to speak; the hearing will normally be closed after all
testimony has been heard. If you challenge a Commission decision in court, you will be limited to issues raised at
the public hearing or in correspondence delivered to the Zoning Division, Community and Economic Development
Agency, at, or prior to, the public hearing.

The Commission will then vote on the matter based on the staff report and recommendation. If the Commission does
not follow the staff recommendation and no alternate findings have been prepared, then the vote on the matter will
be considered a “straw” vote, which essentially is a non-binding vote directing staff to return to the Commission at
a later date with appropriate findings and, as applicable, conditions of approval that the Commission will consider in
making a final decision.

If you wish to be notified on the decision of an agenda item, please indicate the case number and submit a self-
addressed stamped envelope, for each case.

Planning Commission decisions that involve “major™ cases (i.e., major variances, major conditional use permits)
are usually appealable to the City Council. Such appeals must be filed within ten (10) calendar days of the date of
the announcement of the Planning Commission decision and by 4:00 p.m. An appeal shall be on a form provided
by the Planning and Zoning Division of the Community and Economic Development Agency, and submitted to the

L omAEa T 1 T R -~ . ~ A L} Fal i Ll + o
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specifically wherein it is claimed there was error or abuse of discretion by the Planning Commission or wherein
their decision is not supported by substantial evidence and must include payment in accordance with the City of
Oakland Master Fee Schedule. Failure to timely appeal will preclude you from challenging the City’s decision

in court. The appeal itself must raise each and every issue that is contested, along with all the arguments and
evidence in the record which supports the basis of the appeal; failure to do so will preclude you from raising such
issues during your appeal and/or in court.

Any party seeking to challenge a final decision in court must do so within ninety (90) days of the date of the
announcement of a final decision, pursuant to Code of Civil Procedure section 1094.6, unless a shorter period
applies.

Interested parties are encouraged to submit written material on agenda items in advance of the meeting and prior to
the close of the public hearing on the item. To allow for distribution to the Commission, staff, and the public, 25
copies of all material should be submitted. Material submitted at least ten days prior to the meeting may be included
as part of the agenda packet; material submitted later will be distributed at or prior to the meeting. To ensure that
material is distributed to Commissioners, it should be received by the Commission.

Location: 5914 Telegraph Avenue (APN.016-1386-012-03)

Proposal: Installation of a wireless telecommunication facility consisting of: eight
(8) panel antennas at approximately 66’-2” high above grade and
attached to an existing 76°-7" high Monopole with eight (8 ) existing
antennas for total of 16 telecommunication antennas, and 4
accompanying ground mounted equipment cabinets within a chain link
enclosure.
Applicant/ Steven J. Christenson/RS&L Consulting Services (for: T-Mobile
Phone Number: Wireless Co.) (530) 368-0730
Owner: Crown Castle/Bautista Emilio
Case File Number: |[CMD10-072
Planning Permits Required: Major Conditional Use Permit with special findings to allow co-location
on a Monopole Facility within 100’ of a Residential Zone (OMC Sec.
17.16.070, 17.128.080(C), 17.134.020(A)(3)(1)); and
Regular Design Review with special findings to allow the expansion of a
Monopole Facility (OMC Sec. 17.16.030, 17.128.080(B),
17.136.040(A)(10))

General Plan: Urban Residential
Zoning: C-28 Commercial Shopping District Zone and within 100” of R-35
Special-One Family Residential Zone

Environmental Exempt, Section 15301(e) of the State CEQA Guidelines:
Determination: Existing Facilities (Additions to existing structures);

Section 15183 of the State CEQA Guidelines:

Projects Consistent with a Community Plan, General Plan, or Zoning
Historic Status: Non-Historic Property; no survey rating

Date Filed: August 11" 2010
Support/Opposition: Support: Steven J. Christenson/RS& L Consulting Services (for: T-
Mobile Wireless Co.) and Vivek Bhatia Oakland residence.
Opposition, Neighbors: Cory & Megan Borovicka, Nicole M. Aruda,
Michael Krajac, Patricia Smith, Carlo & Mary Busby, Tamar Carson,
Robert Wiles

(W8]

(continued on page 6)
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(continued from page 5)
Summary of Planning
Commission Action on
October 6" 2010:

Finality of Decision:

For Further Information:

On October 6, 2010, item #1 on consent calendar; The Planning
commission held a Public Hearing, and the Commission took a straw
vote to deny Planning approval recommendation, and requested Planning
staff prepare findings for denial of Telecommunication co-location
project (CMD10-072). On December 1, 2010, the Commission granted
a continuance, at the applicant’s request, to the Planning Commission
meeting on January 19, 2011.

Appealable to City Council within 10 days

Contact case planner Jason Madani, Planner IT at

(510) 238-4790 or jsmadani@oaklandnet.com

AGENDA
January 19, 2011

Case File Number(s):
Planning Permits Required:
General Plan:

Zoning:

Environmental Determination:

Historic Status:

Service Delivery District:
City Council District:
Status:

Action to be Taken:
Finality of Decision:

For further information:

4. Location: 522-20" Street (Thomas Berkley Way)
Proposal: Temporary auto-fee parking (up to four years), surface lot, up to 49
spaces (24 paved, and up to 49 with valet service)
Applicant(s): Terra Linda Development Services, LLC
Owmner(s): _Patrick White

| V10-116 |(related to REV07-0014)
Minor Conditional Use Permit, Minor variance
CBD
CBD-X
Exempt, CEQA sections; 15304, Minor Alterations to land; 15311,
Accessory Structures; 15332-Infill Development Projects
Not a PDHP; vacant
I - Downtown/West Oakland/Harbor
3
NA
Consider approval of Minor CUP and Minor Variance
Appealable to City Council within 10 days
Contact case planner Catherine Payne at (510) 238-6168 or by email
at cpayne@oaklandnet.com

S Location:
Proposal:
Applicant:
Case File Number:
Planning Permits Required:
General Plan:
Zoning:
(continued on page 7)

Citywide

In all HBX zones: designate Micro and Mini Telecommunications
facilities as conditionally permitted; amend zoning code section
17.134.020 (j) to require the Major Conditional Use Permit
procedure (including a public hearing before the Oakland Planning
Commission) for Telecommunications facilities; amend zoning code
section 17.128.110 to require the site alternatives analysis procedure
for Telecommunications facilities in the HBX zones for certain
Telecom facilities

Planning Commission
ZT10341
I7A

Citywide
Citywide HBX zones
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(continued from page 6)
Environmental Determination:

Service Delivery District:
City Council district
Date Filed:

Staff Recommendation
For further information:

The zoning text amendment is exempt, cach as a separate and
independent basis, under CEQA Guidelines Section 15061(b)(3) (the
“General Rule” that CEQA applies only to projects which have the
potential for causing a significant effect on the environment);
Section 15307 (“Actions by Regulatory Agencies for Protection of
Natural Resources”)—because the ordinance makes citing new
telecom equipment subject to a more rigorous administrative and
Commission-level review; Section 15183 (“Projects Consistent with
a Community Plan, General Plan, or Zoning”). As a further separate
and independent basis, the proposal relies on the previously certified
Final Environmental Impact Report for the Land Use and
Transportation Element of the General Plan, adopted 1998; the
Oakland Estuary Policy Plan Environmental Impact Report, adopted
1998; the Final EIR for the 1998 Amendment to the Historic
Preservation Element of the General Plan; the 2007-2014 Housing
Element Final EIR certified in December 2010: and wvarious
Redevelopment Plan Final EIRs.

Citywide

Citywide

December 17, 2010

Forward recommendation to City Council

Contact Devan Reiff, Strategic Planning at (510) 238-3550 or by

email: dreiff@oaklandnet.cmn

AGENDA
January 19, 2011

6. Location:
Proposal:

Project Sponsor:

Owner(s):

Case File Number(s):
Planning Permits Required:
General Plan:

Zoning:

Environmental Determination:

Historic Status:

Service Delivery District:
City Council District:
Status:

Action to be Taken:
For further information:

Citywide

Planning Code Amendment to include Temporary Conditional Use
Permit regulations

Planning Commission

NA

ZT10-0007

Planning Code Amendment

All

All

The proposal relies on the previously certified Final Environmental
Impact Report (EIR) for the Land Use and Transportation Element
of the General Plan (1998); the FEIR for the 1998 Amendment to
the Historic Preservation Element of the General Plan; the Housing
Element Update Initial Study/Mitigated Negative Declaration
(2004); and CEQA Guidelines Section 15183, “Projects Consistent
with a Community Plan, General Plan or Zoning”

All, including Areas of Primary Importance (APIs), Areas of
Secondary Importance (ASIs), landmark properties, and other
historically rated properties.

All

All

Item continued by the Planning Commission to January 19, 2011
agenda.

Consider recommendation to City Council.

Contact Catherine Payne at 510-238-6168 or by e-mail at
cpayne@uaklandnet.com
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PLEASE NOTE: ITEM NO. #7 BELOW, WILL NOT BE HEARD
PRIOR TO 7:30 P.M.

APPEALS

The Commission will take testimony on each appeal. If you challenge a Commission decision in court, you will
be limited to issues raised at the public hearing or in correspondence delivered to the Zoning Division,
Community and Economic Development Agency, at, or prior to, to the public hearing; provided, however, such
issues were previously raised in the appeal itself.

Following testimony, the Commission will vote on the report prepared by staff. If the Commission
reverses/overturns the staff decision and no alternate findings have been prepared, then the vote on the matter will
be considered a “straw” vote, which essentially is a non-binding vote directing staff to return to the Commission
at a later date with appropriate findings and, as applicable, conditions of approval that the Commission will
consider in making a final decision.

Unless otherwise noted, the decisions in the following matters are final and not administratively appealable. Any
party seeking to challenge these decisions in court must do so within ninety (90) days of the date of the
announcement of the final decision, pursuant to Code of Civil Procedure section 1094.6, unless a shorter period
applies.

T Location: 1600 Broadway (APN 008-06222-008-00)

Proposal: Appeal of Administrative Denial of a Request to legalize a wall
sign exceeding 513 square feet in area installed without permits
on the side of an office building for Oaksterdam University; a
substitute mural of similar size has been requested

Contact Person/Phone Number: Salwa Ibrahim, (510) 637-9909
Owner: Danyol Akol
Case File Number: [ATU-I07](Appeal Denial of DV10-031)

Planning Permits Required: Appeal of Administrative Denial of Minor Variance for
exceeding allowed sign area (513 square feet requested, 20
additional square feet allowed) and Regular Design Review to
allow new wall sign

General Plan: Central Business District
Zoning: CBD-P, Central Business District Pedestrian Zoning District
Environmental Determination: Exempt-Section 15270, Projects Which are Disapproved;
Section 15321, Enforcement Actions by Regulatory Agencies;
Section 15311, Accessory Structures
Historic Status: Not a Potential Designated Historic Property
Service Delivery District: Metro
City Council District: 3
Staff Recommendation: Deny Appeal
Finality of Decision: Final, Not Administratively Appealable
For Further Information: D. Valeska, Planner IL,(510) 238-2075
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COMMISSION BUSINESS

Approval of Minutes: December 15, 2010

Correspondence

City Council Actions

OPEN FORUM

At this time members of the public may speak on any item of interest within the Commission's jurisdiction. Speakers
are generally limited to two minutes or less if there are six or less speakers on an item, and one minute or less if there
are more than six speakers.

ADJOURNMENT By 10:30 P.M. unless a later time is agreed upon by a majority of Commissioners present.
o

Nl
SCOTT MILLER

Zoning Manager
Planning and Zoning Division

NEXT REGULAR MEETING February 2, 2011

*Revised 1-7-11 to indicate Item #2 (3701 High Street) as being removed from this agenda.
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Case File Number ZT 10-341

Page 1

Location:

#5

Proposal:

Applicant:

Case File Number:
Planning Permits Required:
General Plan:

Zoning:

Environmental Determination:

Historic Status:

Service Delivery District:
City Council District:

Action to be Taken:

HBX-1, HBX-2 and HBX-3 zones

In all HBX zones: designate Micro and Mini Telecommunications
facilities as conditionally permitted; amend Zoning Code Section
17.134.020(A) to require the Major Conditional Use Permit procedure
(including a public hearing before the Oakland Planning Commission) for
Telecommunications facilities in the HBX zones; amend Zoning Code
Section 17.128.110 to require the site alternatives analysis procedure for
certain Telecommunications facilities in the HBX zones; add new Zoning
Code Section 17.128.025 to clarify that a Major Conditional Use Permit is
required for Telecom facilities locating in close proximity to both
Residential and HBX zones; and make other non-substantive changes to
the Zoning Code as necessary for clarity to enact this regulation.

City of Oakland—Community and Economic Development Agency
ZT 10-341
Zoning Text Amendment

Housing and Business Mix
HBX-1, HBX-2 and HBX-3 zones

The zoning text amendment is exempt, each as a separate and
independent basis, under CEQA Guidelines Section 15061(b)(3) (the
“General Rule™ that CEQA applies only to projects which have the
potential for causing a significant effect on the environment); Section
15307 (“Actions by Regulatory Agencies for Protection of Natural
Resources”)y—because the ordinance makes citing new telecom
equipment subject to a more rigorous administrative and Commission-
level review; Section 15183 (“Projects Consistent with a Community
Plan, General Plan, or Zoning”). As a further separate and independent
basis, the proposal relies on the previously certified Final
Environmental Impact Report for the Land Use and Transportation
Element of the General Plan, adopted 1998; the Oakland Estuary Policy
Plan Environmental Impact Report, adopted 1998; the Final EIR for the
1998 Amendment to the Historic Preservation Element of the General
Plan; the 2007-2014 Housing Element Final EIR certified in December
2010; and various Redevelopment Plan Final EIRs.

If Tocated in any HBX zone, all, including Areas of Primary Importance
(APIs), Areas of Secondary Importance (ASIs), landmark properties, and
other historically rated properties.

All

All

Recommend adoption by City Council of proposed Zoning Text
Amendment.

#5






Oakland City Planning Commission January 19, 2011
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For Further Information: Contact case planner Devan Reiff at (510) 238-3550 or by email:
dreiff@oaklandnet.com

SUMMARY

The purpose of this zoning text amendment is to give applications for siting telecommunication
facilities in or near the Housing and Business Mix Zones (HBX-1, HBX-2 and HBX-3) the same
level of regulatory scrutiny as the Planning Code currently gives to siting telecom facilities in or
near Oakland’s residential zones.

PROJECT DESCRIPTION

HBX zones are mapped in areas of West, Central and East Oakland with a unique mix of
residences, commercial and industrial businesses. In HBX zones, residential homes ate typically
adjacent to buildings which are commercial or otherwise non-residential, which are often the
preferred location of telecom facilities. The Planning Code (OMC Section 17.65.010) cites these
purposes of the HBX zones:

The purposes of the Housing and Business Mix zones are to:

A. Allow for mixed use districts that recognize both residential and business activities

B. Establish development standards that allow residential and business activities to
compatibly co-exist

C. Provide a transition between industrial areas and residential neighborhoods

D. Encourage development that respects environmental quality and historic patterns of
development

E. Foster a variety of small, entreprencurial, and flexible home-based businesses.

General description of Telecommunications Facilities

The general description of Telecommunications Facilities in the Oakland Planning Code states
that: Telecommunications Facilities include attachment of antennas to buildings and similar
facilities, the construction of support structures, and the provision of equipment associated with
transmitting and receiving of radio frequencies. (OMC Section 17.10.860)

The Oakland Planning Code further defines five types of telecom facilities. The four relevant
types of telecom facilities in HBX zones are:

Micro: A Micro Facility is an attached wireless communication facility consisting of no
more than three (3) antennas whose height is no more than four (4) feet and whose width
is no more than one foot and the antennas are concealed from view. If the antennas are
visible, they may be no more than two feet tall and the width and depth of the antennas
may be no more than four inches. The associated equipment cabinets are not to exceed

#5
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four feet high by three feet wide by two feet deep if they are visible. If the equipment
cabinets are concealed in an existing building, there is no limit on size of equipment.
(OMC Section 17.10.870 )

Mini: A Mini Facility is an attached wireless communication facility consisting of no
more than twelve (12) antennas projecting no more than fifteen (15) feet above the roof
line. The associated equipment cabinets are either concealed in an existing building, or
no more than six feet in height and occupy an area of no more than 30 square feet.
Construction of a separate structure to enclose the equipment serving the antennas is not
allowed under the Mini Facility definition. (OMC Section 17.10.880)

Macro: A Macro Facility is a wireless communication facility not included in the
definition of Micro Facilities, Mini Facilities, Monopoles or Lattice Towers. (OMC
Section 17.10.890)

Monopole: A Monopole Facility is a wireless communication facility that supports
wireless communications antennas with a monopolar structure erected on the ground,
terminating in one or more connecting appurtenances. (OMC Section 17.10.900)

This text amendment proposes the following changes to the review of telecom facilities in HBX

ZOones:

2

e}

Micro and Mini telecom facilities will become conditionally permitted in the HBX zones.
Currently, Micro and Mini telecom facilities are permitted outright in HBX zones.

Applications for four types of telecom facilities (Micro, Mini, Macro and Monopole)
sited in, or in close proximity to, HBX zones, would have to apply through the major
conditional use permit procedure, and therefore require a public hearing before the
Planning Commission;

The regulatory authority for requiring a Major Conditional Use Permit for Telecom
facilitates sited within close proximity of residential zones will be amended to add the
HBX zones, and moved from the individual commercial zones in the Planning Code to a
new section added to Chapter 17.128 (Section 17.128.025-Restrictions on
Telecommunications Facilities).

Applications for four types of telecom facilities in HBX zones (Micro, Mini, Macro and
Monopole) will also require the site alternatives analysis performed per the Planning
Code section 17.128.110 (G); (See Attachment A to this report).

This zoning text amendment does not prohibit telecom facilities in HBX zones, but rather, makes
the micro and mini telecom facility types conditionally permitted, where currently they are
permitted outright. The amendment makes no change from the current HBX zoning which
requires a conditional use permit for Macro and Monopole telecommunications facilities (see
Attachment A, Planning Code section 17.65.040 “Permitted and conditionally permitted
facilities”).

#S
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The amendment does, however, make the four applicable types of telecom facilities (Micro,
Mini, Macro and Monopole) in, or in close proximity to, HBX zones subject to the major
conditional use permit procedure; the amendment also requires a site alternatives analysis for
these four telecom facility types.

Also, in March, 2010, zoning text amendments were adopted by Council' that added a code
section to the commercial zones, as well as some S-overlay zones, requiring a Major Conditional
Use Permit for Telecom facilities sited within close proximity of residential zones. As proposed,
this regulation would be amended to include the HBX zones; and relocated into the 17.128
Telecommunications chapter of the Planning Code (as a new section - 17.128.025). Sece
Attachment A of this report for details.

Additionally, Attachment A includes non-substantive amendments to other sections of the zoning
code, necessary to clearly enact this regulation.

ENVIRONMENTAL REVIEW

The zoning text amendment is exempt from CEQA, each as a separate and independent basis,
under CEQA Guidelines Section 15061(b)(3) (the “General Rule” that CEQA applies only to
projects which have the potential for causing a significant effect on the environment); Section
15307 (“Actions by Regulatory Agencies for Protection of Natural Resources”)—because the
ordinance makes citing new telecom equipment subject to a more rigorous administrative and
Commission-level review; Section 15183 (“Projects Consistent with a Community Plan, General
Plan, or Zoning”). As a further separate and independent basis, the proposal relies on the
previously certified Final Environmental Impact Report (EIR) for the Land Use and
Transportation Element of the General Plan, adopted 1998; the Oakland Estuary Policy Plan
Environmental Impact Report, adopted 1998; the Final EIR for the 1998 Amendment to the
Historic Preservation Element of the General Plan; the 2007-2014 Housing Element Final EIR
certified in December 2010; and various Redevelopment Plan Final EIRs.

' See Ordinance number 12999 C.M.S.; see for example, in Exhibit A-- “Restrictions on Telecommunications Facilities” in
17.38.075.

#S
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RECOMMENDATIONS

Staff recommends that the Planning Commission take public testimony, close the public hearing,
and recommend the City Council adopt the Zoning Text Amendment to designate Micro and Mini
Telecommunications facilities as conditionally permitted in all HBX zones; amend Zoning Code
Section 17.134.020(A) to require the Major Conditional Use Permit procedure (including a public hearing
before the Oakland Planning Commission) for Telecommunications facilities in the HBX zones; amend
Zoning Code Section 17.128.110 to require the site alternatives analysis procedure for certain
Telecommunications facilities in the HBX zones; add new Zoning Code Section 17.128.025 to clarify that a
Major Conditional Use Permut is required for Telecom facilities locating in close proximity to both
Residential and HBX zones; and make other non-substantive changes to the Zoning Code as necessary for
clarity to enact this regulation, as described in Attachment A.

Prepared bys: —
?2@*/% ‘\f‘:&

¥

Devan Reiff, AICP
Planner II

Approved for forwarding to the City Planning Commission:

1c Angstadt
~ Deputy Director, CEDA

Attachments:
A. Zoning Text amendments in strikeout and underline.

#S





ATTACHMENT A

Changes are highlighted: deletions are in strtkeout; additions are underlined.

Chapter 17.65 HBX HOUSING AND BUSINESS MIX
| COMMERCIAL ZONE REGULATIONS

Sections:

17.65.010 Title, purpose, and applicability.

17.65.020 Required design review process.

17.65.030 Permitted, conditionally permitted and prohibited activities.
17.65.040 Permitted and conditionally permitted facilities.

17.65.050 Special regulations for self storage facilities.

17.65.000 Minimum lot area, width and frontage.

17.65.070 Maximum density.

17.65.080 Maximum floor area ratio.

17.65.100 Maximum height.

17.65.080 Maximum floor area ratio.

17.65.090 Maximum density and floor-area ratio for mixed use projects.
17.65.100 Maximum height.

17.65.110 Minimum yards and courts.

17.65.120 Minimum usable open space.

17.65.130 Landscaping, paving, and buffering.

17.65.140 Outdoor storage.

17.65.150 Special regulations for HBX work/live units.

17.65.160 Special regulations for HBX live/work units.

17.65.170 Special regulations for mini-lot and planned unit developments.
17.65.180 Other zoning provisions.

17.65.010 Title, purpose, and applicability.

The provisions of this chapter shall be known as the Housing and Business Mix
Commercial Zone Regulations. This chapter establishes land use regulations for the HBX-1,
HBX-2 and HBX-3 zones.

The purposes of the Housing and Business Mix zones are to:

Allow for mixed use districts that recognize both residential and business activities;
Establish development standards that allow residential and business activities to
compatibly co-exist;

Provide a transition between industrial areas and residential neighborhoods;
Encourage development that respects environmental quality and historic patterns of
development.

. Foster a variety of small, entrepreneurial, and flexible home-based businesses.

|

i=lie

Housing and Business Mix 1 (HBX-1) Zone. The HBX-1 zone is intended to provide
development standards that provide for the compatible coexistence of industrial and heavy
commercial activities and medium density residential development. This zone recognizes the
equal importance of housing and business.

Housing and Business Mix 2 (HBX-2) Zone. The HBX-2 zone is intended to provide
development standards for areas that have a mix of industrial, certain commercial and medium to
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high density residential development. This zone recognizes the equal importance of housing and
business.

Housing and Business Mix 3 (HBX-3) Zone. The HBX-3 zone is intended to provide
development standards for areas that have a mix of industrial, heavy commercial and higher
density residential development. This zone is intended to promote housing with a strong presence
of commercial and industrial activities. (Ord. 12772 § 1 (part), 2006)

17.65.040 Permitted and conditionally permitted facilities.

The following table lists regulations relating to certain facilities. The descriptions of these
facilities are contained in Chapter 17.10.

“P” indicates that the facility is permitted in the corresponding zone.

‘C” indicates that the facility is only permitted upon the granting of a conditional use
permit (see Chapter 17.134) in the corresponding zone.

“--* designates uses that are prohibited in the corresponding zone.

[

Facility Types EZone |

|- o ! ‘ | Additional
| HBX-1 |HBX-2 |HBX-3 |Regulations
Residential Facilities [ ] | ]
|One-Family Dwellings P e P _!

i(_)n_c-Family Dwelling with Secondary Unit P P P 17.102.360
"Two-Family Dwelling P P P
Multifamily Dwelling P P P : a
\Rooming House - P P |P |

IMobile Home |- |- |—— |_ -
iNanres:'demia! Fuacilities o | il i |

Enclosed Nonresidential P [p P !

|Open Nonresidential C c iE? f

Sidewalk Café P p P [17.102.335
Drive-In Nonresidential p Ip P [ i
Drive-Through Nonresidential c lc lc 17.102.290
e s = ——— | !
\Telecommunications Facilities i _ l

iMicro Telecommunications PC i %P«Q |P—Q _!T]fg_ ________________
Mini Telecommunications | BC  [BC  [RC  [17.128

!Macru Telecommunications " IC - _'C Ic [17.128 l
[Monopole Telecommunications - |C ....... IC !C

ITower Telecommunications I—- [ - ':

!STgu Facilities | [

chsidcmial Signs o ![;w 2 P

iSpecial e e |P B |

|Dcvcl0pmcnt Signs IF :P | |I_’ R 117.104

!Reai[y Signs P !M];WWWM |P 17.104
(Civic Signs N P 7.1 }
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Business Signs P PP 17.104

Other Zoning Code changes to implement this ordinance:

Chapter 17.128 TELECOMMUNICATIONS REGULATIONS

Sections:

17.128.010 Title, purpose, and applicability.

17.128.020 Exclusions.

17.128.025 Restrictions on Telecommunications Facilities
17.128.030 Removal of Telecommunications Facilities.
17.128.040 Supplemental definitions.

17.128.050 Micro Facilities.

17.128.060 Mini Facilities.

17.128.070 Macro Facilities,

17.128.080 Monopoles.

17.128.090 Towers.

17.128.100 Regulations apply to parks and other similar open spaces.
17.128.110 Site Location Preferences.

17.128.120 Site Design Preferences.

17.128.130 Radio Frequency Emissions Standards.

17.128.025 Restrictions on Telecommunications Facilities

A. Any Telecommunications Facility shall not be permitted in. or within one hundred
(100) feet of the boundary of, any residential or HBX zone, except upon the granting of a major
conditional use permit pursuant to the conditional use permit procedure in Chapter 17.134.

B. Any Monopole Telecommunications Facilities shall not be permitted in. or within
three hundred (300) feet of the boundary of any residential or HBX zone. except upon the
granting of a major conditional use permit pursuant to the conditional use permit procedure in
Chapter 17.134.

C. Any Telecommunications Facility whose antennas and equipment are not fully
concealed from view shall not be permitted within three hundred (300) feet of the boundary of
residential zones R-1 through R-60 inclusive or any HBX zone. except upon the granting of a
major conditional use permit pursuant to the conditional use permit procedure in Chapter 17.134.

17.128.060 Mini Facilities.

C. Conditional Use Permit Criteria for Mini Facilities. In addition to the
conditional use criteria listed in Chapter 17.134, the following specific additional criteria must be
met before a conditional use permit can be granted:

1. The project must meet the special design review criteria listed in subsection B of
this section.
2. The proposed project must not disrupt the overall community character.
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3, In residential zones R-1 through R-60; inclusive and in HBX zones, the project
must not have any visual impact. (Ord. 12272 § 4 (part), 2000; Ord. 11904 § 5.01 (part), 1996:
prior planning code § 8500)

17.128.110 Site Location Preferences.
New wireless facilities shall generally be located on the following properties or facilities in order
of preference:

A. Co-located on an existing structure or facility with existing wireless antennas.
B. City owned properties or other public or quasi-public facilities.
C- Existing commercial or industrial structures in non-residential zones (excluding

all HBX zones).
Existing commercial or industrial structures in residential or HBX zones.

D

E. Other non-residential uses in residential or HBX zones.
F

G

Residential uses in non-residential zones (excluding all HBX zones).
Residential uses in residential or HBX zones.

Facilities locating on an A, B or C ranked preference do not require a site alternatives
analysis. Facilities proposing to locate on a D through G ranked preference, inclusive, must
submit a site alternatives analysis as part of the required application materials. A site alternatives
analysis shall, at a minimum, consist of:

a. The identification of all A, B and C ranked preference sites within 1,000 feet of
the proposed location. If more than three sites in each preference order exist, the three such
closest to the proposed location shall be required.

b. Written evidence indicating why each such identified alternative can not be used.
Such evidence shall be in sufficient detail that independent verification, at the applicant’s
expense, could be obtained if required by the City of Oakland Zoning Manager. Evidence should
indicate 1f the reason an alternative was rejected was technical (e.g. incorrect height, interference
from existing RF sources, inability to cover required area) or for other concerns (e.g. refusal to
lease, inability to provide utilities).

Chapter 17.134 CONDITIONAL USE PERMIT PROCEDURE

17.134.020 Definition of major and minor conditional use permits.

A. Major Conditional Use Permit. A conditional use permit is considered a major
conditional use permit if it involves any of the following:

3 Special Situations. Any project that involves any of the following situations:

e. Monopole Telecommunications Facilities in, or within three hundred (300) feet
of the boundary of, any residential or HBX zone;

iz Any Telecommunications Facility in, or within one hundred (100) feet of the
boundary of. any residential or HBX zone;

Ju Any Telecommunications Facility whose antennas and equipment are not fully
concealed from view within three hundred (300) feet of the boundary of
residential zones R-1 through R-60 inclusive or any HBX zone.
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Chapter 17.74 S-1 MEDICAL CENTER ZONE REGULATIONS

Sections:
17.74.010
17.74.020
17.74.030
17.74.040
17.74.050
17.74.060
17.74.070

Title, purpose, and applicability.

Required design review process.

Permitted activities.

Conditionally permitted activities.

Permitted facilities.

Conditionally permitted facilities.

Special regulations applying to certain Commercial Activities.

17.74.075 R Tel Eaeilid

17.74.080

17.74.090
17.74.100
17.74.110
17.74.120
17.74.130
17.74.140
17.74.150
17.74.160
17.74.170
17.74.180
17.74.190

17.74.050

Special regulations applying to the demolition of a facility containing
rooming units or to the conversion of a living unit to a nonresidential
activity.

Use permit criteria for Commercial Activities.

Limitations on Signs.

Minimum lot area, width, and frontage.

Maximum residential density.

Maximum floor-area ratio.

Maximum height.

Minimum yards and courts.

Minimum usable open space.

Buffering.

Special regulations for mini-lot and planned unit developments.
Other zoning provisions.

Permitted facilities.

The following facilities, as described in the use classifications in Chapter 17.10, are

permitted:

A,

Residential Facilities:
One-Family Dwelling
One-Family Dwelling with Secondary Unit, subject to the provisions
specified in Section 17.102.360
Two-Family Dwelling
Multifamily Dwelling
Rooming House
Nonresidential Facilities:
Enclosed
Signs:
Residential
Special
Development
Realty
Civic
Business
Telecommunications:

o
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Micro, except when a Major Conditional Use Permit is required by
Section ++4-075-17.128.025

Mini, except when a Major Conditional Use Permit is required by
Section +774-075-17.128.025

Chapter 17.76 S-2 CIVIC CENTER ZONE REGULATIONS |

Sections:

17.76.010 Title, purpose, and applicability.

17.76.040 Required design review process.

17.76.050 Permitted activities.

17.76.060 Conditionally permitted activities.

17.76.070 Permitted facilities.

17.76.080 Conditionally permitted facilities.

17.76.090 Special regulations applying to certain Commercial Activities.

17.76.100 Special regulations applying to the demolition of a facility containing
rooming units or to the conversion of a living unit to a nonresidential
activity.

17.76.110 Use permit criteria for Commercial Activities.

17.76.120 Limitations on Signs.

17.76.130 Minimum lot area, width, and frontage.

17.76.140 Maximum residential density.

17.76.150 Maximum floor-area ratio.

17.76.160 Maximum height.

17.76.170 Minimum yards and courts.

17.76.180 Minimum usable open space.
17.76.190 Buffering.

17.76.200 Special regulations for mini-lot developments, planned unit developments,
and large-scale developments.

17.76.210 Other zoning provisions.

17.76.070 Permitted facilities.

The following facilities, as described in the use classifications in Chapter 17.10, are
permitted:
A. Residential Facilities:
One-Family Dwelling
One-Family Dwelling with Secondary Unit, subject to the provisions
specified in Section 17.102.360
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Two-Family Dwelling
Multifamily Dwelling
Rooming House
B. Nonresidential Facilities:
Enclosed
. Signs:
Residential
Special
Development
Realty
Civie
Business
D. Telecommunications:
Micro, except when a Major Conditional Use Permit is required by
Section 1776095 17.128.025
Mini, except when a Major Conditional Use Permit is required by
Section +7+76:095-17.128.025

Chapter 17.78 S-3 RESEARCH CENTER ZONE REGULATIONS

Sections:

17.78.010 Title, purpose, and applicability.

17.78.020 Required design review process.

17.78.030 Permitted activities.

17.78.040 Conditionally permitted activities.

17.78.050 Permitted facilities.

17.78.060 Conditionally permitted facilities.

17.78.070 Special regulations applying to the demolition of a facility containing
rooming units or to the conversion of a living unit to a nonresidential
activity.

17.78.080 Performance standards for Commercial Activities.

17.78.090 Limitations on Signs.

17.78.100 Minimum lot area, width, and frontage.

17.78.110 Maximum floor-area ratio.

17.78.120 Maximum height.

17.78.130 Minimum yards.
17.78.140 Buffering and landscaping.
17.78.150 Other zoning provisions.
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17.78.050

Permitted facilities.

The following facilities, as described in the use classifications in Chapter 17.10, are permitted:

A.

B.

G

Nonresidential Facilities:
Enclosed
Signs:
Special
Development
Realty
Civic
Business
Telecommunications
Micro, except when a Major Conditional Use Permit is required by
Section ++78:065-17.128.025
Mini, except when a Major Conditional Use Permit is required by
Section +7-78-065-17.128.025

Chapter 17.97 S-15 TRANSIT ORIENTED DEVELOPMENT ZONE

REGULATIONS
Sections:
17.97.010 Title, purpose, and applicability.

17.97.020 Required design review process. .

17.97.030 Special regulations applying to mixed-use developments on Bay Area Rapid
Transit (BART) stations on sites with one acre or more land area.

17.97.040 Permitted activities.

17.97.050 Conditionally permitted activities.

17.97.060 Permitted facilities.

17.97.070 Conditionally permitted facilities.

17.87.080 Special regulations applying to certain Commercial and Manufacturing

Activities.

17.97.090 Special regulations applying to the demolition of a facility containing
rooming units or to the conversion of a living unit to a nonresidential
activity.

17.97.100 Use permit criteria.

17.97.110 Limitations on Signs, marquees, awnings.

17.97.120 Minimum lot area, width, and frontage.
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17.97.130 Maximum residential density.

17.97.140 Maximum nonresidential floor area ratio.
17.97.150 Maximum height.

17.97.160 Minimum yards and courts.

17.97.170 Minimum usable open space,

17.97.180 Buffering and landscaping.

17.97.190 Special regulations for mini-lot developments.
17.97.200 Special regulations for large scale developments.
17.97.210 Other zoning provisions.

17.97.060 Permitted facilities.

The following facilities, as described in the use classifications in Chapter 17.10, are
permitted:
A. Residential Facilities:
Multifamily Dwelling
B. Nonresidential Facilities:
Enclosed
Sidewalk Cafe
C, Signs:
Residential
Special
Development
Realty
Civic
Business
D. Telecommunications:
Micro, except when a Major Conditional Use Permit is required by
Section +-97-085-17.128.025
Mini, except when a Major Conditional Use Permit is required by
Section +-97-085-17.128.025

Chapter 17.54 C-40 COMMUNITY THOROUGHFARE
COMMERCIAL ZONE REGULATIONS

Sections:

17.54.010 Title, purpose, and applicability.
17.54.040 Required design review process.
17.54.050 Permitted activities.

17.54.060 Conditionally permitted activities.
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17.54.070 Permitted facilities.
17.54.080 Conditionally permitted facilities.
17.54.090 Special regulations applying to certain Commercial Activities.
17.54.100 Special regulations applying to the demolition of a facility containing
rooming units or to the conversion of a living unit to a nonresidential
activity.

17.54.110 Limitations on Signs.
17.54.120 Minimum lot area, width, and frontage.
17.54.130 Maximum residential density.
17.54.140 Maximum nonresidential floor-area ratio.
17.54.150 Maximum height.
17.54.160 Minimum yards and courts.
17.54.170 Minimum usable open space.
17.54.180 Buffering and landscaping.
17.54.190 Special regulations for mini-lot and planned unit developments.
17.54.200 Other zoning provisions.
17.54.070 Permitted facilities.

The following facilities, as described in the use classifications in Chapter 17.10, are
permitted:

A. Residential Facilities:

One-Family Dwelling

One-Family Dwelling with Secondary Unit, subject to the provisions

specified in Section 17.102.360

Two-Family Dwelling

Multifamily Dwelling

Rooming House
B. Nonresidential Facilities:

Enclosed

Open

Drive-In

Sidewalk Cafes, subject to the provisions of Section 17.102.335
@ Signs:

Residential

Special

Development

Realty

Civic

Business

D. Telecommunications Facilities:
Micro, except when a Major Conditional Use Permit is required by
Section +7-54-095-17.128.025
Mini, except when a Major Conditional Use Permit is required by
Section +7/54:095-17.128.025
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Chapter 17.56: C-45 COMMUNITY SHOPPING COMMERCIAL
ZONE REGULATIONS

Sections:

17.56.010 Title, purpose, and applicability.

17.56.040 Required design review process.

17.56.050 Permitted activities.

17.56.060 Conditionally permitted activities.

17.56.070 Permitted facilities.

17.56.080 Conditionally permitted facilities.

17.56.090 Restriction on accessory parking and loading within seventy-five feet of
front lot line.

17.56.100 Special regulations applying to Convenience Markets, Fast-Food
restaurants, and certain establishments selling alcoholic beverages or
providing mechanical or electronic games.

17.56.110 Special regulations applying to the demolition of a facility containing
rooming units or to the conversion of a living unit to a nonresidential
activity.

17.56.120 Limitations on Signs,

17.56.130 Minimum lot area, width, and frontage.

17.56.140 Maximum residential density.

17.56.150 Maximum floor-area ratio.

17.56.160 Maximum height.

17.56.170 Minimum yards and courts.

17.56.180 Minimum usable open space.

17.56.190 Buffering.

17.56.200 Special regulations for mini-lot and planned unit developments.

17.56.210 Other zoning provisions.

17.56.070 Permitted facilities.

The following facilities, as described in the use classifications in Chapter 17.10, are

permitted:

A

Residential Facilities:
One-Family Dwelling
One-Family Dwelling with Secondary Unit, subject to the provisions
specified in Section 17.102.360
Two-Family Dwelling
Multifamily Dwelling
Rooming House
Nonresidential Facilities:






ATTACHMENT A

Enclosed

Sidewalk Cafes, subject to the provisions of Section 17.102.335
G Signs:

Residential

Special

Development

Realty

Civic

Business
D. Telecommunications Facilities:

Micro, except when a Major Conditional Use Permit is required by

Section +456-105-17.128.025

Mini, except when a Major Conditional Use Permit is required by

Section +%-56-1+05-17.128.025







Oakland City Planning Commission

STAFF REPORT

Case File Number: CMD10-172

January 19, 2010

Location:

Assessors Parcel Numbers:

Proposal:

Applicant:

Contact Person/ Phone
Number:

Owner:

Case File Number:
Planning Permits Required:

General Plan:
Zoning:
Environmental
Determination:

Historic Status:

Service Delivery District:
City Council District:
Date Filed:

Finality of Decision:

For Further Information:

7400 MacArthur Boulevard. (See map on reverse)

(040A-3408-022-01)

To install three (3) new dish antenna and three (3) new panel
antennas on the roof top of an existing building (Elmhurst
Pharmacy, formerly the Eastmont Theatre). The Micro-
Telecommunication facility will include a canceled roof top
equipment cabinet.

Clearwire, Jacqueline Smart

Jacqueline Smart

(510)435-9849

Elmhurst Pharmacy

CMD10-172

Regular Design Review to install three (3) telecommunication
antennas, three (3) internet services dishes, and enclosed
equipment cabinet.

Major Conditional Use Permit for the installation of a Micro

telecommunication facility within 100 feet of a residential zone.

Neighborhood Center

C-20 Shopping Center Commercial Zone

Exempt, Section 15301 of the State CEQA Guidelines; minor
additions and alterations to an existing facility

Exempt, Section 15183 of the State CEQA Guidelines; projects
consistent with a community plan, general Plan or zoning.
PDHP, of no particular interest, potentially secondary
importance; rating, Ec3

5

6

6/28/10

Appealable to City Council within 10 days

Contact case planner Moe Hackett at (510) 238-3973 or
mhackett@oaklandnet.com

SUMMARY

The following staff report addresses the proposal for a new unmanned wireless
telecommunication facility located on the roof of an existing church building with an associated
equipment cabinet located in a concealed location on the roof top of the building. The project
site contains no other telecommunication antennas or equipment. This site would be considered
a “Micro” Telecommunications Facility. The site is a rectangular building on a large L-shaped
through lot with its street frontages on both Macarthur Boulevard and 73 Avenue. The south
east (side-yard) property-line abuts a surface parking lot at the corner of Macathur Boulevard &
75" Avenue, and the rear property-lines of two single family residential lots. The North West
side of the parcel consists of a very large surface parking lot with access to both Macarthur
Boulevard and 73" Avenue, and a combination of abutting residential and commercial

#2
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properties. The site is in the C-20 Shopping Center Commercial. The General Plan designation
for the site is Neighborhood Center with a very small portion of Detached Unit Residential
towards the interior side yard and rear property lines. The scope of work entails the installation
of three (3) antennas and three (3) internet services exchange point dishes and the installation of
one equipment cabinet (located on the roof top) the antennas will be concealed within a newly
created stealth roof-top penthouse structures. This penthouse will be painted and textured to
match the existing building.

PROJECT DESCRIPTION

The applicant (Clearwire) is proposing a co-location for the installation of three (3) wireless
telecommunication panel antennas and three (3) internet services exchange point dishes within
three newly created stealth roof-top structures that will be painted and textured to match the
buildings existing roof top projections (pipes, chimneys / vents, and other mechanical elements).
These screening projections will be located on the roof top of an existing pharmacy. Through
conditions of approval the antennas shall be enclosed and/or painted and textured to match the
existing building elements. The proposal for the equipment cabinet is to locate it on the rooftop
in an enclosed space that is obscured from view. All proposed antennas and associated
equipment will not be accessible to the public. (See Attachment A).

PROPERTY DESCRIPTION

The subject property is a through lot of approximately 30,000 square feet, with frontage on
Macarthur Boulevard and 73" Avenue. The subject property has a functioning pharmacy and
surface parking facilities (parking lot).

GENERAL PLAN ANALYSIS

The subject property is located within the Neighborhood Center General Plan designations. The
Neighborhood Center land use classifications are intended to identify, create, maintain and
enhance an area appropriate for mixed use neighborhood commercial centers in locations with
smaller scale pedestrian- oriented, continuous street frontages. The proposed unmanned wireless
telecommunication facility will not adversely affect and detract from the commercial or
residential characteristics of the neighborhood. The antennas will be mounted on the existing
pharmacy and visual impacts will be mitigated since the antennas will be enclosed and/or painted
and textured to match existing roof-top projections on the building. General Plan Policy N9.9
states that the City encourages rehabilitation efforts which respect the architectural integrity of a
building’s original style. The subject structure had formally served as the Eastmont (movie)
Theatre, and has always had a roof line with multiple penthouse and mechanical projections. The
proposed project will have very minimal effect on the existing building.

ZONING ANALYSIS

The subject property is located within the C-20 Shopping Center Commercial Zone. The C-20
zone is intended to create, preserve, and enhance integrated centers devoted primarily to retail
shopping within attractive surroundings, and is typically appropriate to areas near major
thoroughfares or near residential communities. The proposal is for a new unmanned wireless
telecommunication facility on an existing pharmacy and requires a Major Conditional Use
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Permit since the project is within a residential zone. Staff finds that the proposed application
meets applicable C-20 zoning and City of Oakland Telecommunication regulations.

ENVIRONMENTAL DETERMINATION

The California Environmental Quality Act (CEQA) Guidelines lists the projects that qualify as
categorical exemptions from environmental review. The proposed project is categorically
exempt from the environmental review requirements pursuant to Section 15301, additions and
alterations to existing facilities, and 15183, projects consistent with a community plan, general
plan or zoning. :

KEY ISSUES AND IMPACTS

1. Conditional Use Permit

Section 17.46.080 of the City of Oakland Planning Code requires a conditional use permit to
install a Micro Telecommunication facility in the C-20 Zone. Furthermore, Section 17.134.020
defines a major and minor conditional use permits. Subsections (A)(3)(i) lists a major conditional
use permit: “Any telecommunication facility in or within one hundred (100) feet of the boundary
of any residential zone. The required findings for a major conditional use permit are listed and
included in staff’s evaluation as part of this report.

2. Project Site

Section 17.128.110 of the City of Oakland Telecommunication Regulations indicate that new
wireless facilities shall generally be located on designated properties or facilities in the following
order of preference:

A. Co-located on an existing structure or facility with existing wireless antennas.
B. City owned properties or other public or quasi-public facilities.

C. Existing commercial or industrial structures in non-residential zones.

D. Existing commercial or industrial structures in residential zones.

E. Other non-residential uses in residential zones.

F. Residential uses in non-residential zones.

G. Residential uses in residential zones.

*Facilities locating on an A, B or C ranked preference do not require a site alternatives analysis.
Since the proposed project involves locating the installation of new antennas and associated

equipment cabinets on an existing commercial building, the proposed project meets (C) locating
on a commercial structure in a non-residential zone.

3. Project Design

Section 17.128.120 of the City of Oakland Telecommunications Regulations indicates that new
wireless facilities shall generally be designed in the following order of preference:
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A. Building or structure mounted antennas completely concealed from view.

B. Building or structure mounted antennas set back from roof edge, not visible from public right-
of way.

C. Building or structure mounted antennas below roof line (facade mount, pole mount) visible
from public right-of-way, painted to match existing structure.

D. Building or structure mounted antennas above roof line visible from public right of-way.

E. Monopoles.

F. Towers.

* Facilities designed to meet an A or B ranked preference do not require a site design alternatives
analysis. Facilities designed to meet a C through F ranked preference, inclusive, must submit a
site design alternatives analysis as part of the required application materials. A site design
alternatives analysis shall, at a minimum, consist of:

a. Written evidence indicating why each higher preference design alternative can not be used.
Such evidence shall be in sufficient detail that independent verification could be obtained if
required by the City of Oakland Zoning Manager. Evidence should indicate if the reason an
alternative was rejected was technical (e.g. incorrect height, interference from existing RF
sources, inability to cover required area) or for other concerns (e.g. inability to provide utilities,
construction or structural impediments).

City of Oakland Planning staff have reviewed and determined that the site selected is conforming
to all other telecommunication regulation requirements. The project has met design criteria (A)
since the antennas and/or dishes shall be mounted completely concealed within enclosures with
paint and texture to match the existing roof-top projections. Furthermore, to mitigate visual
impacts the antennas will be mounted approximately 35 — 43 feet above the public right of way
(as seen from Macarthur Boulevard). The design of the building, which served at one time as a
movie theatre, features a vertical marquee as part of the front fagade. The marquee feature
conceals the roof top projections from view main public right of-way of Macarthur Boulevard.
The associated equipment cabinet will have no visual impact since the equipment will be placed
on the roof top in an enclosed location (behind the marquee).

4. Project Radio Frequency Emissions Standards

Section 17.128.130 of the City of Oakland Telecommunication Regulations require that the
applicant submit the following verifications including requests for modifications to existing
facilities:

a. With the initial application, a RF emissions report, prepared by a licensed professional
engineer or other expert, indicating that the proposed site will operate within the current
acceptable thresholds as established by the Federal government or any such agency who may be
subsequently authorized to establish such standards.

b. Prior to commencement of construction, a RF emissions report indicating the baseline RF
emissions condition at the proposed site.

c. Prior to final building permit sign off, an RF emissions report indicating that the site is
actually operating within the acceptable thresholds as established by the Federal government or
any such agency who may be subsequently authorized to establish such standards.
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The applicant states that the proposed project meets the radio frequency (RF) emissions
standards as required by the regulatory agency. Submitted with the initial application was a RF
emissions report, prepared by TRK Engineering (attachment B). The report states that the
proposed project will comply with the prevailing standards for limiting public exposure to radio
frequency energy and, therefore, will not cause a significant impact on the environment.
Additionally, staff recommends that prior to the final building permit sign off, the applicant
submits certified RF emissions report stating that the facility is operating within acceptable
thresholds established by the regulatory federal agency.

CONCLUSION

City of Oakland planning staff believes that the proposed project and subject property can be
developed to meet the established zoning and telecommunication regulations that were created
and adopted to set certain criteria minimums and maximums for similar types of developments.
Staff believes that the findings for approval can be made to support the Conditional Use Permit
and Design Review.

RECOMMENDATIONS: 1. Affirm staff’s environmental determination

2. Approve Conditional Use Permit and Design Review
application CMD10-172 subject to the attached findings
and conditions of approval

He

Moe Hackett
Planner II

Approved by:

Scott Miller
Zoning Manager

Approved for forwarding to the
City Plannipg Commissio

Z7

Fric Angstadt, Deputy Director
Community & Economic Development Agency

ATTACHMENTS:

A. Project Plans & Photo simulations
B. TRK Engineering RF Emissions Report
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FINDINGS FOR APPROVAL

FINDINGS FOR APPROVAL:

This proposal meets all the required findings under Section 17.134.050, of the General Use
Permit criteria; all the required findings under Section 17.136.050.(B), of the Non-Residential
Design Review criteria; all the required findings under Section 17.128.050(B), of the
telecommunication facilities (Micro) Design Review criteria; and all the required findings under
Section 17.128.050.(C), of the telecommunication facilities (Micro) Conditional Use Permit
criteria; and as set forth below and which are required to approve your application. Required
findings are shown in bold type; reasons your proposal satisfies them are shown in normal type.

SECTION 17.134.050 - GENERAL USE PERMIT FINDINGS:

A. That the location, size, design, and operating characteristics of the proposed
development will be compatible with, and will not adversely affect, the livability or
appropriate development of abutting properties and the surrounding neighborhood, with
consideration to be given to harmony in scale, bulk, coverage, and density; to the
availability of civic facilities and utilities; to harmful effect, if any upon desirable
neighborhood character; to the generation of traffic and the capacity of surrounding
streets; and to any other relevant impact of the development.

The location, size, design and operational characteristics of the proposal will not adversely affect
the livability or appropriate development of abutting properties and the surrounding
neighborhood. Consideration was given to the harmony in scale, bulk, and coverage; to the
availability of civic facilities and utilities; to harmful effect, if any, upon desirable neighborhood
character; to the generation of traffic and the capacity of surrounding streets; and to any other
relevant impact of the development. The proposed telecommunications antennas will be located
within new roof top projections meant to resemble existing vents and piping (etc.) on the roof-
top. The new facilities will be located behind the existing building marquee feature and will be
mostly concealed from the view of the main public right of-way at Macarthur Boulevard. As
such the facilities will not adversely affect the operating characteristic or livability of the existing
area. The facility will be unmanned and will not create additional vehicular traffic in the area.

B. That the location, design, and site planning of the proposed development will provide a
convenient and functional living, working, shopping, or civic environment, and will be as
attractive as the nature of the use and its location and setting warrant.

The location, design and site planning of the proposed development will provide a convenient
and functional commercial and residential environment, and will attempt to preserve the nature
of the use and its location and setting warrant. The proposal will preserve a convenient and
functional working, shopping, and living environment; therefore it would not affect the general
quality and character of the neighborhood.

C. That the proposed development will enhance the successful operation of the
surrounding area in its basic community functions, or will provide an essential service to
the community or region.
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The proposed development will enhance the successful operation of the surrounding area in its
basic community function and will provide an essential service to the community or region. This
will be achieved by improving the functional use of the site by providing a regional
telecommunication facility for the community and will be available to police, fire, public safety
organizations and the general public.

D. That the proposal conforms to all applicable design review criteria set forth in the
DESIGN REVIEW PROCEDURE of Chapter 17.136 of the Oakland Planning Code.

The proposal conforms with all significant aspects of the design review criteria set forth in
Chapter 17.136 of the Oakland Planning Code, as outlined below.

E. That the proposal conforms in all significant respects with the Oakland General Plan
and with any other applicable plan or development control map which has been adopted by
the City Council.

The proposal conforms in all significant aspects with the Oakland General Plan and with any
other applicable plan or zoning maps adopted by the City of Oakland. The proposed macro-
telecommunication facility in the Neighborhood Center Use General Plan designation will
enhance and improve communication service for a mixture commercial uses that are pedestrian—
oriented, and well as other residential, civic, and institutional uses in the area.

17.136.050(B) - NONRESIDENTIAL DESIGN REVIEW CRITERIA:

1. That the proposal will help achieve or maintain a group of facilities which are well
related to one another and which, when taken together, will result in a well-composed
design, with consideration given to site, landscape, bulk, height, arrangement, texture,
materials, colors, and appurtenances; the relation of these factors to other facilities in the
vicinity; and the relation of the proposal to the total setting as seen from key points in the
surrounding area. Only elements of design which have some significant relationship to
outside appearance shall be considered, except as otherwise provided in Section 17.136.060;

The proposal is the addition to a macro telecommunications facility which includes the addition
of three (3) panel antennas and three (3) internet services exchange point dishes mounted within
a new roof-top projections designed to resemble other existing mechanical projections on the
roof -top and one equipment cabinet, located in an enclosed area of the front roof-top parapet.
The six (6) proposed antennas and dishes are consistent and well related to the surrounding area
in scale, bulk, height, materials, and textures. The nearest antennas will also be located
approximately 35 feet above, and 33 feet (approximate) away from the public right of way.

2. That the proposed design will be of a quality and character which harmonizes with, and
serves to protect the value of, private and public investments in the area;

The design will be appropriate and compatible with current zoning and general plan land use
designations. The proposal protects and preserves the surrounding neighborhood context by
adding additional wireless telecommunication antennas to a commercial and residential area. The
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antennas will be concealed from public thoroughfare view and will have minimal visual impacts
on the surrounding neighborhood.

3. That the proposed design conforms in all significant respects with the Oakland General
Plan and with any applicable design review guidelines or criteria, district plan, or
development control map which have been adopted by the Planning Commission or City
Council.

The proposal conforms with the City of Oakland Comprehensive General Plan meeting specific
General Plan policies and the Supplemental Report and Recommendations on Revisions to the
Citywide Telecommunications Regulations. The proposal will conform to performance standards
for noise set forth in Section 17.120.050 for decibels levels in residential areas for both day and
nighttime use. The Project conforms to all micro-facility definitions set forth in Section
17.128.050 and meets all design review criteria to minimize all impacts throughout the
neighborhood

17.128.050(B) DESIGN REVIEW CRITERIA FOR MICRO FACILITIES

1. Antennas should be painted and/or textured to match the existing structure:

The proposed antennas will be largely concealed from public view behind an existing marquee
structure that serves as a screening device enclosure. While the new facilities will be visible
from the side street (75" Avenue) they will be made to match existing roof top equipment (pipes,
chimneys / vents, and other mechanical elements). They will be designed to resemble chimneys
/ vents that will be painted and textured to match the mechanical elements located at the roof top
of an existing building,.

2. Antennas mounted on architecturally significant structures or significant architectural
details of the building should be covered by appropriate casings which are manufactured to
match existing architectural features found on the building:

The new antennas and dishes to be added to the existing building will be mounted within
screening enclosures (radome tubes designed to resemble chimney / vents ) the roof top
antennas will be screened by an existing (former) movie marquee element and will blend in with
existing rooftop mechanical elements. These enclosures will be submitted to the Planning and
Zoning division for review and approval prior to the issuance of a building permit.

3. Where feasible, antennas can be placed directly above, below or incorporated with
vertical design elements of a building to help in camouflaging:

The proposed antennas shall be mounted within radome tube enclosures with the size, placement,
configuration, materials, texture, and color to be submitted to the Planning and Zoning division
for review and approval prior to the issuance of a building permit. The cable trays shall be
painted to match the color of the building.
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4. That all reasonable means of reducing public access to the antennas and equipment has
been made, including, but not limited to, placement in or on buildings or structures,
fencing, anti-climbing measures and anti-tampering devices.

The antennas will be mounted to the roof and will not be accessible to the public due to its
location. The equipment will be located in an enclosed location on the rooftop behind the
marquee and will not be visible or accessible to the public.

Section 17.128.050(C) CONDITIONAL USE PERMIT (CUP) FINDINGS FOR MICRO
FACILITIES

1. The project must be demonstrated to have no visual impact:
Due to the proposed project locating on a roof top with other existing rooftop mechanical
elements and front facing movie marquee, it will not disrupt the overall community character of

the site.

1. The project must meet the special design review criteria listed in subsection B of this
section (17.128.050B):

The proposed project meets the special design review criteria listed in section 17.128.050B.
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CONDITIONS OF APPROVAL
CMD10-172

STANDARD CONDITIONS:

1. Approved Use

Ongoing
a) The project shall be constructed and operated in accordance with the authorized use as
described in the application materials, CMD10-172, and the plans dated and submitted on June
28, 2010 with revisions submitted on December 20, 2010 and as amended by the following
conditions. Any additional uses or facilities other than those approved with this permit, as
described in the project description and the approved plans, will require a separate application
and approval. Any deviation from the approved drawings, Conditions of Approval or use shall
required prior written approval from the Director of City Planning or designee.

b) This action by the City Planning Commission (“this Approval”) includes the approvals set
forth below. This Approval includes: The installation of a macro telecommunications facility
located on the roof of an existing building at 7400 MacArthur Boulevard (APN: 040A-
3408-022-01), under Oakland Municipal Code 17.128, 17.136 and 17.134.

2. Effective Date, Expiration, Extensions and Extinguishment

Ongoing
Unless a different termination date is prescribed, this Approval shall expire two calendar years
from the approval date, unless within such period all necessary permits for construction or
alteration have been issued, or the authorized activities have commenced in the case of a permit
not involving construction or alteration. Upon written request and payment of appropriate fees
submitted no later than the expiration date of this permit, the Director of City Planning or
designee may grant a one-year extension of this date, with additional extensions subject to
approval by the approving body. Expiration of any necessary building permit for this project may
invalidate this Approval if the said extension period has also expired.

3. Scope of This Approval; Major and Minor Changes

Ongoing
The project is approved pursuant to the Planning Code only. Minor changes to approved plans
may be approved administratively by the Director of City Planning or designee. Major changes
to the approved plans shall be reviewed by the Director of City Planning or designee to
determine whether such changes require submittal and approval of a revision to the approved
project by the approving body or a new, completely independent permit.

4. Conformance with other Requirements
Prior to issuance of a demolition, grading, P-job, or other construction related permit

a) The project applicant shall comply with all other applicable federal, state, regional and/or
local laws/codes, requirements, regulations, and guidelines, including but not limited to those
imposed by the City’s Building Services Division, the City’s Fire Marshal, and the City’s Public
Works Agency. Compliance with other applicable requirements may require changes to the
approved use and/or plans. These changes shall be processed in accordance with the procedures
contained in Condition of Approval #3.
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b) The applicant shall submit approved building plans for project-specific needs related to fire
protection to the Fire Services Division for review and approval, including, but not limited to
automatic extinguishing systems, water supply improvements and hydrants, fire department
access, elevated walking pathways, safety railings, emergency access and lighting.

5. Conformance to Approved Plans; Modification of Conditions or Revocation
Ongoing
a) Site shall be kept in a blight/nuisance-free condition. Any existing blight or nuisance shall
be abated within 60-90 days of approval, unless an earlier date is specified elsewhere.

b) Violation of any term, Conditions of Approval or project description relating to the
Conditions of Approval is unlawful, prohibited, and a violation of the Oakland Municipal
Code. The City of Oakland reserves the right to initiate civil and/or criminal enforcement
and/or abatement proceedings, or after notice and public hearing, to revoke the Approvals or
alter these conditions of approval if it is found that there is violation of any of the Conditions
of Approval or the provisions of the Planning Code or Municipal Code, or the project operates
as or causes a public nuisance. This provision is not intended to, nor does it limit in any
manner whatsoever the ability of the City to take appropriate enforcement actions. The project
applicant shall be responsible for paying fees in accordance with the City’s Master Fee
Schedule for inspections conducted by the City or a City-designated third-party to investigate
alleged violations of the Conditions of Approval.

6. Signed Copy of the Conditions of Approval
Ongoing
A copy of the approval letter and Conditions of Approval shall be signed by the property
owner, notarized, and submitted with each set of permit plans to the appropriate City agency
for this project.

7. Indemnification

Ongoing

a) To the maximum extent permitted by law, the applicant shall defend (with counsel
acceptable to the City), indemnify, and hold harmless the City of Oakland, the Oakland City
Council, the City of Oakland Redevelopment Agency, the Oakland City Planning
Commission and its respective agents, officers, and employees (hereafter collectively called
City) from any liability, damages, claim, judgment, loss (direct or indirect)action, causes of
action, or proceeding (including legal costs, attorneys’ fees, expert witness or consultant
fees, City Attorney or staff time, expenses or costs) (collectively called “Action’) against the
City to attack, set aside, void or annul, (1) an approval by the City relating to a development-
related application or subdivision or (2) implementation of an approved development-related
project. The City may elect, in its sole discretion, to participate in the defense of said Action
and the applicant shall reimburse the City for its reasonable legal costs and attorneys’ fees.

b) Within ten (10) calendar days of the filing of any Action as specified in subsection A
above, the applicant shall execute a Letter of Agreement with the City, acceptable to the
Office of the City Attorney, which memorializes the above obligations. These obligations and
the Letter of Agreement shall survive termination, extinguishment or invalidation of the
approval. Failure to timely execute the Letter of Agreement does not relieve the applicant of
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any of the obligations contained in this condition or other reqﬁirements or Conditions of
Approval that may be imposed by the City.

8. Compliance with Conditions of Approval
Ongoing
The project applicant shall be responsible for compliance with the recommendations in any
submitted and approved technical report and all the Conditions of Approval set forth below at
its sole cost and expense, and subject to review and approval of the City of Oakland.

9. Severability
Ongoing
Approval of the project would not have been granted but for the applicability and validity of
each and every one of the specified Conditions of Approval, and if one or more of such
Conditions of Approval is found to be invalid by a court of competent jurisdiction, this
Approval would not have been granted without requiring other valid Conditions of
Approval consistent with achieving the same purpose and intent of such Approval.

10. Landscape Maintenance.
Ongoing
All new landscaping shall be permanently maintained in good growing condition and,
whenever necessary, replaced with new plant materials to ensure continued compliance with
applicable landscaping requirements.

11. Operational Noise-General

Ongoing.

Noise levels from the activity, property, or any mechanical equipment on site shall comply
with the performance standards of Section 17.120 of the Oakland Planning Code and Section
8.18 of the Oakland Municipal Code. If noise levels exceed these standards, the activity
causing the noise shall be abated until appropriate noise reduction measures have been
installed and compliance verified by the Planning and Zoning Division and Building
Services. '

PROJECT SPECIFIC CONDITIONS FOR TELECOMMUNICATIONS FACILITIES

12. Sinking Fund for Facility Removal or Abandonment,.

Prior to the issuance of building permit.

The applicant shall provide proof of the establishment of a sinking fund to cover the cost of
removing the facility if it is abandoned within a prescribed period. The word “abandoned”
shall mean a facility that has not been operational for a six (6) month period, except where
non-operation is the result of maintenance of renovation activity pursuant to valid City
permits. The sinking fund shall be established to cover a two-year period, at a financial
institution approved by the City’s Office of Budget and Finance. The sinking fund payment
shall be determined by the Office of Budget and Finance and shall be adequate to defray
expenses associated with the removal of the telecommunication facility.
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13. Emissions Report
Prior to a final inspection
The applicant shall provide an RF emissions report to the City of Oakland Zoning Division
indicating that the site is actually operating within the acceptable thresholds as established by
the Federal government or any such agency that may be subsequently authorized to establish
such standards.
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SITE DESCRIPTION:

Carrier: | Clearwire wireless broadband
Site Address: | 7400 MacArthur Blvd., Oakland, CA
Type of Service: | MMDS (Multichannel Multipoint Distribution Service)
Sectors: | 60°, 180°, 300°
Antenna Type: | Kathrein 840 10054
Number of Antennas: | 3
Frequencies (GHz): | 2.5-2.7
Maximum Power: | 969 W ERP (per sector)
Antenna Height: | 32°+ and 40°-9”+ (radiation center AGL)
Table 1. Clearwire RF summary

Clearwire is proposing to construct a wireless broadband facility on an existing commercial
building at the above address (Figure 1). Three panel antennas with horizontal beam width of 87°
will be mounted behind FRP antenna screens on the rooftop. An outdoor site support cabinet will
be installed on the lower roof. Access to the facility is restricted to authorized personnel only.

Figure 1. Facility and surrounding area
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Clearwire also proposes to install dish antennas or Internet Service Exchange Points (ISEP) at
various locations on the rooftop. The RF power outside the main beam of these ISEP antennas is
insignificant compared to the panel antennas (see calculations in Appendix A).

There are two other existing wireless communication facilities with panel antennas installed on the
rooftop of the Eastmont Mall Shopping Center approximately 1400’ southwest of the subject
building. The RF contributions from these facilities to the surrounding area of the proposed
Clearwire facility are insignificant.

PROTOCOL:

This study, and the calculations performed therein, is based on OET Bulletin 651 which adopts
ANSI C95.1-1992 and NCRP standards. In particular, equation 10 from section 2 of the guideline
is used as a model (in conjunction with known antenna radiation patterns) for calculating the
power density at different points of interest. This information will be used to judge the RF
exposure level incident upon the general population, and any employee present in the area. It
should be noted that ground reflection of RF waves has been taken into account.

FCC’S MAXIMUM PERMISSIBLE EXPOSURE (MPE) LIMIT:

In order to evaluate the RF exposure level, the power densities at different locations of interest
have been examined. Equation 10 from Bulletin 65 is reproduced here as equation 1:

_ 33.4F’ERP

S 7

)

Where: = Power density [uW/cm’]
ERP = Effective radiated power [W]
= Distance [m]
= Relative field factor (relative numeric gain)

! Cleveland, Robert F, et al. Evaluating Compliance with FCC Guidelines for Human Exposure to Radiofrequency
Electromagnetic Fields. OET Bulletin 65, Edition 97-01, August 1997.
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Scenario 1: Standing near the facility on street level

The RF exposure level of a six-foot tall person standing on street level close to the building is
evaluated. For the worst-case scenario, we assume that all the antennas are transmitting the
maximum number of channels at the same time, with each channel at its maximum power level.
Please refer to scenario 1 in appendix A for the complete geometry and analysis. The highest
exposure location is found to be approximately 45’ from a proposed Clearwire antenna. The
calculations of maximum cumulative power density are summarized in Table 2.

Service Max. ERP F? R(m) | S (uW/em?) | MPE %
(from eq. 1)

clearwire (panel) 969 W -15 dB (0.0316) 15.9 4.0454 0.4045

clearwire ISEP 100 W -44 dB (0.0000) 16.3 0.0000 0.0000

Total 0.4045

Table 2. Worst-case predicted power density values for scenario 1.

The Maximum Permissible Exposure (MPE) limit for 2500 MHz MDS facilities® for general
population/uncontrolled exposure is 1000 uW/cm?. The maximum cumulative power density for
the proposed facility is calculated to be 0.40% of the MPE limit.

Scenario 2: Nearby building rooftops

There are various types of buildings in the surrounding area. The RF exposure levels on nearby
building rooftops are evaluated. We assume again, all antennas within a sector are transmitting
with maximum power level. Please refer to scenario 2 in appendix A for the analysis. The highest
exposure location is on the rooftop of the nearest building northwest of the subject building. The
calculations for the maximum possible power density are summarized in Table 3.

Service Max. ERP F R(m) | S (#W/em?) | MPE %
(from eq. 1)

clearwire (panel) 969 W -13 dB (0.0501) 14.4 7.8196 0.7820

clearwire ISEP 100 W -40 dB (0.0001) 14.7 0.0015 0.0002

Total 0.7822

Table 3. Worst-case predicted power density values for scenario 2.

The maximum cumulative power density for the Clearwire antennas is calculated to be 0.78% of
the MPE limit. There is a relatively low level of RF energy directed either above or below the
horizontal plane of the antennas, and there are no locations in the surrounding areas near the
facility that will have RF exposure levels close to the MPE limit.

% Ibid., page 67. are shown
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Scenario 3: Facility rooftop

Only authorized or trained persons will be permitted to access the rooftop and the antennas. The
radiation center of the proposed Clearwire sector 1 antenna will be approximately 5’ from the
penthouse roof deck. A six-foot tall person standing in front of this antenna may be exposed
within the main beam path of this antenna. In this situation, the occupational/controlled exposure
limits will apply, as long as the exposed person has been made fully aware of the potential for the
exposure.

The MPE limit for 2500 MHz MDS facility® for occupational/controlled exposure is 5 mW/cm?.
Under worst-case conditions, a distance of less than 8’ in front of the sector 1 panel antenna will
have the power density exceeding the occupational/controlled MPE limit. Please refer to scenario
3 in appendix A for the calculations. The rest of the panel antennas and ISEPs have the radiation
centers higher than 6’ to any part of the roof deck. There will not be other locations on the roof
deck that will have RF exposure exceeds the occupational/controlled MPE limit.

Conclusion:

Under “worst-case” conditions, the calculations shown above predict that the maximum possible
RF exposure is 0.78% of the MPE limit for general population/uncontrolled exposure. There will
be less RF exposure on the ground level or nearby buildings as a person moves away from the site.
Therefore, the proposed Clearwire facility will comply with the general population/uncontrolled
limit.

For occupational/controlled exposure to trained persons or transient workers who work on the
rooftop, an RF exclusion zone of 8’ in front of the sector 1 panel antenna should be maintained.
RF exposure warning signage should be posted on the rooftop and near the antennas. This will
make trained persons or transient workers fully aware of the potential for RF exposure when there
is a necessity to work near the antennas, and allow them to exercise control over their exposure
that is within the occupational/controlled limit.

FCC COMPLIANCE:

The general population/uncontrolled exposure near the antennas, including persons on the street
level, in nearby open areas, and inside or on existing nearby buildings will have RF exposure much
lower than the “worst-case” scenario, which is only a small percentage of the MPE limit.

As for trained persons or transient workers, they will be made fully aware of the potential for RF
exposure and can choose to exercise control over their exposure that is within the
occupational/controlled limits.

Operation of the proposed Clearwire facility will not exceed current FCC adopted standards with
regards to human exposure as defined by the FCC. 00 ﬂﬂliiq

Sei Yuen Sylvan Wo.ng, PE
California PE Reg. No. E 16850

? Ibid., page 67.





APPENDIX A
Scenario 1: Surrounding Area of the Facility

Clearwire ,i':j ;
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person’s height (Hy) =6 ft
Horizontal distance from building Le is 5 ftat©= 80 °
5 : Height Height Max. Angle 2
Service Provider Ho Ho, ft ERP o F Re(m) S (MW/icm2) MPE%
clearwire panel 32.00 26.00 969.0 |@= 80 ° |-30 dB ( 0.0010 8.0 0.5057 0.0506
clearwire ISEP 35.00 29.00 1000 [©= 81 ° |[-57 dB ( 0.0000 9.0 0.0000 0.0000
Total 0.0508
Horizontal distance from building Lp is 15 ftat@= 60 *
i X Height Height Max. Angle 2
Service Provider He, ft He, ERP o F Rp(m) S (pW/em2) MPE%
clearwire panel 32.00 26.00 969.0 [@= 60 * |[-30 dB ( 0.0010 9.2 0.3824 0.0382
clearwire ISEP 35.00 29.00 100.0 = 63 * |48 dB ( 0.0000 10.0 0.0000 0.0000
Total 0.0382
Horizontal distance from building Ly is 26 ftatO= 45 °
. 2 Height Height Max. Angle 2
Service Provider He, ft Hp, ft ERP o F Re(m) S (uW/cm2) MPE%
clearwire panel 32.00 26.00 969.0 [©= 45 ° | -30 dB ( 0.0010 11.2 0.2580 0.0258
clearwire ISEP 35.00 29.00 1000 |©= 48 ° |-46 dB ( 0.0000 11.9 0.0000 0.0000
Total 0.0258
Horizontal distance from building Ly is 45 ftat©= 30 *
s . Height Height Max. Angle 2
Service Provider He, ft He, ft ERP o F’ Rg(m) S (uWicm2) MPE%
clearwire panel 32.00 26.00 9690 (0= 30 * |-15 dB ( 0.0316 15.9 4.0454 0.4045
clearwire ISEP 35.00 29.00 1000 (@ = 33 ° | -44 dB ( 0.0000 16.3 0.0000 0.0000
Total 0.4045
Horizontal distance from building L is 97 ftate= 15 *
: " Height Height Max. Angle 2
Service Provider He He ft ERP o F Rp(m) S (uWicm2) MPE%
clearwire panel 32.00 26.00 969.0 |9= 15 ° | -13 dB ( 0.0501 30.6 1.7317 0.1732
clearwire ISEP 35.00 29.00 1000 (6= 17 * | -40 dB ( 0.0001 30.9 0.0003 0.0000
Total 0.1732
Horizontal distance from building Ls is 147 ftat©= 10 °
i Height Height Max. Angle 2
Service Provider Ho, H t ERP o F Re(m)| S (uWem2) MPE%
clearwire panel 32.00 26.00 969.0 |0 = 10 ° |[-14 dB ( 00398 )| 45.6 0.6195 0.0620
clearwire ISEP 35.00 29.00 1000 |@= 11 ° |-32 dB ( 0.0006 45.8 0.0010 0.0001
Total 0.0621
Horizontal distance from building Lp is 297 ftatO= 5 *
. e Height Height Max. Angle 2
Service Provider Ho, ft He, ERP o F Rgp(m) S (uW/cm2) MPE%
clearwire panel 32.00 26.00 969.0 = 5 ¢ -5 dB ( 0.3162 91.0 1.2358 0.1236
clearwire ISEP 35.00 29.00 1000 |©= 6 ® |-26 dB ( 0.0025 91.0 0.0010 0.0001
Total 0.1237
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S io 2: Nearby R P

Clearwire

7

e ey
e

P =——
Il

=

person's height (Hy) = 6 ft Le
Sector 1: Nearest building surface
Hg= 200 f Lpis 70 ft
: 5 Height Height Max. Angle 2
Service Provider He ft He, ERP o F Rg(m) S (WWicm2) MPE%
clearwire panel 40.75 14.756 969.0 |(©= 12 * |[-13 dB ( 0.0501 )| 21.8 3.4119 0.3412
Total 0.3412
Sector 2 and B: Nearest building surface
Hg= 200 M, Lpis 40 ft
. . Height Height Max. Angle 2
Service Provider He, ft He, ft ERP & F’ Rp(m) S (pWicm2) MPE%
clearwire panel 40.75 14.75 9690 |©= 20 * |-18 dB ( 0.0158 )| 13.0 3.0258 0.3026
clearwire ISEP 43.00 17.00 100.0 = 23 * | -40 dB ( 0.0001 )| 133 0.0019 0.0002
Total 0.3028
Sector 3 and A: Nearest building surface
Hg= 120 f,Lpis 45 ft
i - Height Height Max. Angle 2
Service Provider Ho, 1t Ho, f ERP 5 Fi Re(m)| S (pW/em2) MPE%
clearwire pane! 32.00 14.00 969.0 |0= 17 ° [ -13 dB ( 0.0501 )| 14.4 7.8196 0.7820
clearwire ISEP 35.00 17.00 1000 (©= 21 ° [-40 dB ( 0.0001 )| 14.7 0.0015 0.0002
Total 0.7822

Scenario 3: Facility Rooftop

Location: In front of antennas

The MPE limit for 2500 MHz MDS facility for occupational/controlled exposure is 5 mW/cm?,
R® =33.4°F“ERP/S
R? = 33.4%(1)*((969/5000)]

R? = 6.47
R = 25 m
R =83451t
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KOTHREIN 87° XX-pol Panel Antenna

SCALA DIVISION

Kathrein Scala's XX-polarized adjustable electrical downtilt
antennas offer the carrier the ability to tailor sites for optimum
performance. Using variable downtilt, only a few models need
be procured to accommodate the needs of widely varying
conditions. Remotely controlled downtilt is available as a
retrofitable option.

* 0-10° electrical downtilt range.

DC Grounded metallic parts for impulse suppression.

No moving electrical connections.

Optional remote downtilt control.

Horizontal pattern Vertical pattern
— +45°- polarization +45°- polarization
Specifications: 0° electrical downtilt 0° electrical downtilt
Frequency range 24962690 MHz
Gain 2 x 16 dBi
Impedance 50 ohms Y o . -
. B T
VSWR <151 . 3‘|,'73y . “““"‘,"i® i
Intermodulation (2x20w) IM3:< -150 dBc SN ,,,/",;', 53\\\“",,,,('90‘
Polarization +45° and -45° 2 l.kﬁ\‘ ‘{4_='ﬂ w .-.E“&{éﬁ-“
Front-to-back ratio >23 dB typical 5%%%’ ==';’//Il .»}\T\
Maximum input power 300 watts (at 50°C) 'Qo/[l“"l‘ﬁsﬁ " c/[l"“i@\
+45° and -45° polarization 87 degrees at midband (half power) Q’.!‘ "‘.l‘®
horizontal beamwidth 4§ T . &N
+45° and -45° polarization 7 degrees at midband (half power) Horizontal pattern Vertical pattern
vertical beamwidth +45°- polarization +45°- polarization
Electrical downtilt 0-10 degrees 5° electrical downtilt 5° electrical downtiit
continously adjustable
Connector 4 x 7-16 DIN female
Sidelobe suppression for 0° 4° 8° 10°
first sidelobe above horizon 15 15 15 15dB (typical)
Null fill > -1 dBi to 12° below horizon (typical)
(17 dB below 16 dBi main beam)
Isolation >30 dB
Weight 30 Ib (13.6 kg)
Dimensions 42 x 12.7 x 2.8 inches
(1067 x 323 x 71 mm)
Equivalent flat plate area 4.8 ft? (0.45 m?)
Wind survival raling* 120 mph (200 kph) Horizontal pattern Vertical pgttem
Shipping dimensions 48 x 13.3 x 5.1 inches *‘,45 - polarization 1045 - polarization
(1220 x 337 x 130 mm) 10° electrical downtilt 10° electrical downtilt
Shipping weight 34 1b (15.4 kg)
Mounting Fixed and tilt-mount options are

available for 2 to 5.7 inch
(50 to 145 mm) OD masts.

See reverse for order information.

* Mechanical design is based on environmental conditions as stipulated in
EIA-222-F (June 1996) and/or ETS 300 019-1-4 which include the static
mechanical load imposed on an antenna by wind at maximum velocity.
See the Engineering Section of the catalog for further details.

£ Reis
N 4

11098-A

2496-2690 MHz

Kathrein Inc., Scala Division Post Office Box 4580 Medford, OR 97501 (USA) Phone: (541) 779-6500 Fax: (541) 779-3991

Email: communications @kathrein.com  Internet: www.kathrein-scala.com





PRODUCT
SPECIFICATION

ValuLine® Ill Next Generation Antennas
VHLP2

SPECIFICATIONS
VHPZTW  VHLPRIOW  WVHLP2TD  VHLPZI3 VKPS VHIPZIS  VHLPZ23  VHIPR26  VHIP22B  VHLPR2  VHIPZJD

Frequency Band, Gliz 702585 10551068 107-117 12701325 1425-1535  177-197  212-236 425265 U505 318334 37.0-400

Bottom Band Gain, dBi 9.5 37 340 35.6 35 383 398 408 48 434 4.6
Mid Band Gain, dBi 307 338 344 358 36.8 387 404 412 422 47 452
Top Band Gain, dBi 39 343 350 36.0 312 39. 410 418 427 440 458
Beamwidth, degrees 47 37 33 27 25 21 17 1.5 13 1.0 09
Front/Back, dB 57 5 60 6 I & 8 68 6 8 6
XPD, dB 32 30 30 30 30 30 30 30 30 30 30
Retum Loss, dB 177 177 171 171 17 177 177 177 177 177 177
Regulatory Compliance
ETSI Closs RIQG RIC2 R@ R R2G3 R2(3 R3C3 RAQG R4C3 RS (38 R5 (38
FCCPort 101 N/A Gra Qr NA NA Q1A Qara Qra N/A NA QA
Brozil Anatel N/A @ Q Q Q Q Q@ Q Q@ Q Q
Canada SRSP N/A 3105 N/A 31278 31454 Note | Note 2 N/A N/A N/A 338.64
Andrew RPE Number 70754 70858, 70868" 70834 7004 7008 T0N2A 70164 70204 7024A 7028 70324
Note 1: Meets Canada SRSP 317.8A, 318.5, 318.8 * Use for FCC band (10.5-10.7 GHz)

Note 2: Meets Canada SRSP 312.2A, 321.68

One Company. A World of Solutions.
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- clearwre ®

ELMHURST PHARMACY
A-SFO0830C

7400 MACARTHUR BLVD, OAKLAND, CA

SIGNATURE BLOCK

ZONING MANAGER DATE

SITE ACQ. MANAGER DATE

RF MANAGER DATE
MICROWAVE MANAGER DATE
CONSTRUCTION MANAGER DATE
CLEARWIRE CONSTRUCTION MANAGER DATE

CODE COMPLIANCE

PROJECT SUMMARY

T -
€ A
N . “ap, ALL WORK AND MATERIALS SHALL BE PERFORMED AND PROPERTY OWNER: CONSULTANT:
Milsmaortt oS INSTALLED IN ACCORDANCE WITH THE CURRENT EDITIONS OF
& THE FOLLOWING CODES AS ADOPTED BY THE LOCAL CONTACT: KAL AND NITAL PATEL  TRK ENGINEERING LTD.
N ¥ N| GOVERNING AUTHORITIES. NOTHING IN THESE PLANS IS TO PHONE: (510) 4I3-0766 #20| - 1688 66TH AVE
R , ) BE CONSTRUED TO PERMIT WORK NOT CONFORMING TO SURREY, BC V35 TXI, CANADA
o S, . THESE CODES. CONTACT: DENNIS AMANTEA
C 5 3 APPLICANT: PHONE: (604) 574-6432
R A . « CALIFORNIA ADMINISTRATIVE CODE (INCL TITLE 24 & 25)
. L < T @m”'% « 2007 CALIFORNIA BUILDING CODE CLEARWIRE CORF.
Evergreen o o L B « CITY/COUNTY ORDINANCES 4400 CARILLON PT CONSTRUCTION MANAGER:
Cemtery - R «BUILDING OFFICIALS AND CODE ADMINISTRATORS (BOCA) KIRKLAND, WA
: : & « 2007 CALIFORNIA MECHANICAL CODE CORTEL, LLC
Bramn o g o '%, « ANSI/EIA-222-F LIFE SAFETY CODE NFPA-IOI CONTACT: KEN UPTON
d e & "6 . \
Bancroft g % 3 O*o,,/ “«,ﬁ b «LOCAL BUILDING CODE CORTEL, LLC
B rsined Phinpe Ty, 4 s A «2007 CALIFORNIA FIRE CODE CONTACT: LEESA GENDEL SURVEYOR:
e v o = PHONE: (45) 246-0535
F O ¢ T
Eastmont Mal & & W CALVADA SURVEYING, INC. 4|
. 5 mopmg Coner § ewren & " | BUILDING/SITE DATA LEGEND JENKS LR, SUITE 205
o S % : ki Ty y
& % %, Hils < ZONING MANAGER: CORONA, CA 92880
R o ag " PHONE: (451) 280-9960
i % u Mo, LATITUDE: 37° 46' OT.TT" N (NAD £3)
ety ??:‘ : oy ggﬁ'ﬁIETLLiCGUELINE SMART FAX (415) 280-4146
5 . # c‘kk : LONGITUDE: 122° 10" 15.26" W (NAD &3) PHONE, (510) 455-a544
s
3’@ Ry B8 % ELEVATION: 865 AMSL. (NGVD 24)
- “bxﬂ'"‘ APN.: O40A-3408-020-0,
. = O40A-3408-18, O40A-3408-14,
o 1 Putiook Ay, O40A-3408-022-0|
EEAN = i & Y . ZONING: COMMERCIAL
7 R IR OF ks Ry ©. - - £
2 . \ : - i : e ‘””ﬂ%w OCCUPANCY: U, UNMANNED
o o6 Q) ;
o R % %, P S CONSTRUCTION TYPE:  V-B
DRIVIN IRECTIONS CONSTRUCTION AREA: 49 5. FT.

FROM: CLEARWIRE REGIONAL OFFICE
1990 N CALIFORNIA BLVD, SUITE 20
WALNUT CREEK, CA 945496

TO: ELMHURST PHARMACY
7400 MACARTHUR BLVD

OAKLAND, CA

DISTANCE: 19.0 MILES

HEAD NORTH ON N CALIFORNIA BLVD TOWARD PRINGLE AVE
TAKE THE IST LEFT ONTO PRINGLE AVE

TAKE THE 1ST RIGHT TO STAY ON PRINGLE AVE

TURN LEFT AT RIVIERA AVE

SLIGHT RIGHT AT OAKLAND BLVD/RIVIERA AVE

SLIGHT RIGHT AT HILLSIDE AVE

MERGE ONTO CA-24 W VIA THE RAMP TO OAKLAND FOR 104 Ml
TAKE THE EXIT ONTO CA-I2 5 TOWARD HATYWARD FOR 6.0 M|
MERGE ONTO 1-520 E

TAKE THE EDWARDS AVE EXIT

TURN RIGHT AT EDWARDS AVE

SLIGHT LEFT AT HILLMONT DR/SIMSON ST -
SLIGHT LEFT AT T3RD AVE

TURN LEFT AT FOOTHILL BLVD

CONTINUE ONTO MACARTHUR BLVD

ARRIVE AT 7400 MACARTHUR BLVD OAKLAND, CA

ADA REQ.: FACILITY 1S UNMANNED AND NOT
FOR HUMAN HABITATION. ADA
ACCESS NOT REQUIRED.

TITLE 24 REQ.: FACILITY 1S UNMANNED AND NOT

FOR HUMAN HABITATION. TITLE 24
1S EXEMPT,

SHEET INDEX

PROJECT DESCRIPTION

INSTALLATION OF A WIRELESS COMMUNICATIONS FACILITY,
INCLUDING THE INSTALLATION OF (1) EQUIPMENT CABINET,
(3) INTERNET SERVICES EXCHANGE POINTS, AND (3) PANEL
ANTENNAS

REV DWNG NAME
2 T TITLE SHEET
2 Al SITE PLAN
2 A-2 ROCF PLAN
2 A-3
2 A-4 EQUIPMENT DETAILS
2 A-5 ANTENNA DETAILS
LS-1  TOPOGRAFHIC SURVEY

SCOUTHNEST AND NORTHWEST ELEVATIONS

clearw're

4400 CARILLON PT, KIRKLAND, WA

& Cortel, LLC

"ENGINEERING

#20| - [16868 66TH AVE
SURREY, BC V35 TXI, CANADA
TEL: (604) 514-6432

FAX: (604) 574643

TOLL FREE: |-£77-345-4045
EMAIL: mail@trkeng.com

WEB: W trkeng.com

| PROUECT NO:  |p4p-034

| DRAWNBY: o

CHECKED BY: gy

| CAD FILE:

1040-034T|
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ZDs REV A

>[o]-Tn

THE (NFORMATION CONTAINED N THIS SET OF

15 PROPRIETARY BY NATURE, ANY
USE OR D THAN THAT WHICH
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N \APPRO)(IMATE LOCATION OF

. AN ADIACENT PROFERTY LINE
X A L N
N Ve N
N ™~ N /
p . . S
S . N vl "
/ PARCEL 2 B {
. APN. O40A-3408-020-0I ‘\%/# L
e N / e
7 S e AN
d > AN LOCATION OF EXISTINS y N
AN PROPERTY LINE a .
{ PARCEL |
APN. O40A-3408-020-01 , s 4\'555 46" S N ,
/ N g
D Y . N
PARCEL 5 AN A
7 exstne o APN. O40A-3408-022-0I "

S/

/

PARCEL 4
APN. O40A-5406-9l6

N D N
EXISTING UTILITY POLE
N .

EXISTING PEEE VAULT.
CLEARAIRE POINT OF
CONNECTION

PARCEL 3 /N G EkRRE Rooree
APN. O40A-3408-014 L INSTALLATION. REFER TO

/ A-2 FOR DETAILS

. f PARKING LOT

EXISTING ASPHALT J

EXISTING IRON FENCE

EXISTING ASPHALT J
PARKING LOT

EXISTING hWooD mEJ

\@9

60'

NOTES:

SITE PLAN INFORMATION WAS OBTAINED FROM A SURVEY PREPARED BY CALVADA
SURVEYING, INC., DATED MAY O07/2010. THIS DRAIWING DOES NOT REPERSENT A SURVEY.
ALL DIMENSIONS TO PROPERTY LINES ARE APPROXIMATE ONLY.

LEGAL DESCRIPTION:

THE LAND REFERRED TO HEREIN IS SITUATED IN THE STATE OF CALIFORNIA, COUNTY OF
ALAMEDA, CITY OF OAKLAND, AND 1S DESCRIBED AS FOLLOWS:

PARCEL

BESINNIN& AT A POINT ON THE SOUTHEASTERN LINE OF T3RD AVENUE, DISTANT THEREON
N6O°14'50"E, 72.1l FEET FROM THE POINT OF INTERSECTION OF THE DIRECT EXTENSION
SOUTHAESTERLY THEREOF WITH THE DIRECT EXTENSION NORTHWNESTERLY OF THE
NORTHEASTERN LINE OF MACARTHUR BOULEVARD, FORMERLY FOOTHILL BOULEVARD, AS
SAID AVENUE AND BOULEVARD ARE SHOWN ON THE MAP HEREINAFTER REFERRED TO;
RUNNING THENCE S50°14W, 60.1& FEET ALONS THE SAID LINE OF 73RD AVENUE, TO THE
BEGINNING OF A CURVE TO THE LEFT WITH A RADIUS OFIO FEET JOINING SAID LINE OF
TI2RD AVENUE WITH THE SAID LINE OF MACARTHUR BOULEVARD, AS SAID CURVE 1S SHOWN
ON SAID MAP; THENCE SOUTHERLY |7.46 FEET ALONS THE ABOVE MENTIONED CURVE TO
THE SOUTHERN EXTREMITY THEREOF ON THE SAID NORTHEASTERN LINE OF MACARTHUR
BOULEVARD; THENCE 549°46'4C"E, 65.07 FEET, ALONS THE SAID LINE OF MACARTHUR
BOULEVARD TO A POINT DISTANT THEREON $49°46'40"E T1.00 FEET FROM THE SAID
POINT OF INTERSECTION HEREINABOVE REFERRED TO OF SAID LINE OF T3RD AVENJE
AND MACARTHUR BOULEVARD; THENCE N4O°I3'20'E 71.00 FEET TO THE POINT OF
INTERSECTION WITH A LINE DRANWN 544°46'40"E FROM THE POINT OF BEGINNING; THENCE
N49°46'40"W, 64.41 FEET ALONS THE LINE SO DRAWN, TO THE POINT OF BEGINNING.

BEINS A PORTION OF BLOCK D, MAC NEILL TRACT, FILED JANUARY 5, 1417, MAP BOOK 16,
PAGE 26, ALAMEDA COUNTY RECORDS.

PARCEL 2:

BEGINNING AT A POINT ON THE SOUTHEASTERN LINE OF T3RD AVENUE, DISTANT THEREON
NeO®14'50"E 72| FEET FROM THE POINT OF INTERSECTION OF THE DIRECT EXTENSION
SOUTHNESTERLY THEREOF WITH THE DIRECT EXTENSION NORTHWESTERLY OF THE
NORTHEASTERN LINE OF MACARTHUR BOULEVARD, FORMERLY FOOTHILL BOULEVARD, AS
SAID AVENUE AND BOULEVARD ARE SHOWN ON THE MAP HEREINAFTER REFERRED TO;
THENCE N50°|4'50°E, 37.869 FEET ALONS THE SAID LINE OF T3RD AVENJE TO THE MOST
NORTHERLY CORNER OF THAT CERTAIN PARCEL OF LAND DESCRIBED IN THE DEED TO
THE EAST BAY TITLE INSURANCE COMPANY, A CORPORATION, DATED JUNE 18, 1936 AND
RECORDED JNE {9M 1936 IN BOOK 33|15 OF OFFICIAL RECORDS, AT PAGE 415, IN THE
OFFICE OF THE COUNTY RECORDER OF ALAMEDA COUNTY; THENCE $44°46'40"E 57.80
FEETALONG THE SAID EAST BAY TITLE INSURANCE COMPANY'S NORTHEASTERLY
BOUNDARY LINE TO THE MOST EASTERN CORNER THEREOF; THENCE $40°13'20"W 31.31
FEET ALONG THE SAID EAST BAY TITLE INSURANCE COMPANY'S SOUTHEASTERLY
BOUNDARY LINE, TO THE POINT OF INTERSECTION WITH A LINE DRANN $49°46'40"W 64.41
FEET ALONG THE LINE SO DRAWN, TO THE POINT OF BEGINNING.

BEINS A PORTION OF BLOCK D, MC NEILL TRACT FILED JANUARY 5, 1917, MAP BOOK 16,
PAGE 23, ALAMEDA COUNTY RECORDS.

PARCEL 3:
PORTION OF BLOCK D, MC NEILL TRACT FILED JANUARY 5, |47, MAP BOOK 16, PAGE 23,
ALAMEDA COUNTY RECORDS, DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT ON THE NORTHEASTERN LINE OF FOOTHILL BOULEVARD, DISTANT
THEREON 544°46'40E 71 FEET FROM THE POINT OF INTERSECTION OF THE DIRECT
EXTENSION NORTHHNESTERLY OF SAID LINE OF FOOTHILL BOULEVARD WITH THE DIRECT
EXTENSION SOUTHWESTERLY OF THE SOUTHEASTERN LINE OF T3RD AVENUE, AS SAID
BOULEVARD AND AVENUE ARE SHOWN ON THE MAP HEREINAFTER REFERRED TO; RUNNING
THENCE ALONG SAID LINE OF FOOTHILL BOULEVARD $49°46'40'E 800 FEET; THENCE
N40O°I3'20"E 40 FEET; THENCE N44°46'40"W 80 FEET; THENCE 540°I13'20"W 490 FEET TO
THE POINT OF BEGINNING.

PARCEL 4.
PORTION OF BLOCK D, MC NEILL TRACT FILED JANUARY 5, 1917, MAP BOOK 16, PASE 23,
ALAMEDA COUNTY RECORDS, DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT ON THE NORTHEASTERN LINE OF MACARTHUR BOULEVARD,
FORMERLY FOOTHILL BOULEVARD, DISTANT THEREON 544°46'40'E |57 FEET FROM THE
POINT OF INTERSECTION OF THE DIRECT EXTENSION NORTHAESTERLY OF SAID LINE OF
MACARTHUR BOULEVARD WITH THE DIRECT EXTENSION SOUTHWESTERLY OF THE

STERN LINE OF T3RD AVENUE, AS SAID BOULEVARD AND AVENUE ARE SHOWN ON
THE MAP HEREINAFTER REFERRED TO; RUNNING THENCE 544°46'40'E ALONS SAID LINE OF
MACARTHUR BOULEVARD 34 FEET, MORE OR LESS, TO THE SOUTHEASTERN BOUNDARY
LINE OF BLOCK D AS SAID BLOCK IS SHOWN ON SAID MAP; THENCE N4O°I3'20'E ALONG
THE LAST NAMED BOUNDARY LINE OF 40 FEET; THENCE N44°46'40°W 34 FEET, MORE OR
LESS, TO A LINE DRAWN N40O°I3'20E FROM THE POINT OF BESINNING; THENCE S40°13'20"W
40 FEET TO THE POINT OF BEGINNING.

PARCEL 5:

PORTION OF LOT 2, BLOCK "E' OF "SUBDIVISION OF PORTION OF THE ANDERSON TRACT",
FILED JULY &, 18868, MAP BOOK 9, PASEI, ALAMEDA COUNTY RECORDS, AND A PORTION
OF BLOCK "D" OF THE MCNEILL TRACLT, THEREOF, FILED JANUARY 5, |4I7, MAFP BOOK 16,
PAGE 20, ALAMEDA COUNTY RECORDS.

BEGINNING AT A POINT ON THE NORTHEASTERN LINE OF MACARTHUR BOULEVARD,
FORMERLY KNOW AS FOOTHILL BOULEVARD, DISTANT THEREON 20.7| FEET
NORTHWESTERLY FROM THE POINT OF INTERSECTION THEREOF, WITH THE NORTHAESTERN
LINE OF 75TH AVENUE, FORMERLY MARS STREET, AS SAID AVENJE AND STREET ARE
SHOWN ON THE MAP OF "SUBDIVISION OF PORTION OF THE ANDERSON TRACT", HEREIN
REFERRED TO; RUNNING HENCE NORTHEASTERLY, PARALLEL WITH SAID LINE OF 75TH
AVENJE 1718.7 FEET TO THE POINT OF INTERSECTION THEREOF WITH THE NORTHEASTERN
BOUNDARY LINE OF LOT 2, BLOCK "B', AS SHOWN ON SAID MAP; THENCE NORTHWESTERLY
ALONE SAID NORTHEASTERN BOUNDARY LINE AND PARALLEL WITH SAID LINE OF
MACARTHUR BOULEVARD, 103 FEET TO THE SOUTHEASTERN LINE OF BLOCK "D, AS SAID
BLOCK 15 SHOWN ON THE MAP OF THE MC NEILL TRACT, HEREIN REFERRED TO; THENCE
ALONS THE LAST NAMED LINE N40O°I3'20"E 5 FEET TO A POINT DISTANT THEREON
S40°13'20W 118£.7| FEET FROM THE SOUTHWESTERN LINE OF NEY AVENUE, AS SAID AVENUE
1S SHOWN ON SAID MAP OF THE MCNEILL TRACT; THENCE NORTH 44°46'40'W T5 FEET;
THENCE $40°I13'20"W 36 FEET TO A LINE DRAWN PARALLEL WITH AND DISTANT AT RIGHT
ANSLES 14771 FEET NORTHEASTERLY FROM THE NORTHEASTERN LINE OF MACARTHUR
BOULEVARD, FORMERLY FOOTHILL BOULEVARD, AS SHOWN ON THE LAST MENTIONED MAP;
THENCE ALONG THE LINE SO DRAWN N44°46'40"W 95.13 FEET TO A POINT ON THE
SOUTHEASTERN LINE OF T3RD AVENUE, AS SAID AVENUE IS SHOWN ON SAID MAFP OF THE
MC NEILL TRACT, DISTANT THEREON N50O°I14'SO"E 150 FEET FROM THE INTERSECTION OF
THE DIRECT EXTENSION SOUTHWESTERLY THEREOF WITH THE DIRECT EXTENSION
NORTHWESTERLY OF THE LAST MENTIONED NORTHEASTERLY LINE OF MACARTHUR
BOULEVARD; THENCE ALONG SAID LINE OF T3RD AVENUE, SOUTH 50°14S0"W 40 FEET TO
THE NORTHEASTERN LINE OF THE LAND DESCRIBED IN THE DEED BY IDA MAY PRINCE
AND SEORSE W. PRINCE TO H.N. DUHAM, DATED MAY 5, 1924 AND RECORDED MAY 4, 1924,
IN BOOK 725 OF OFFICIAL RECORDS OF ALAMEDA COUNTY, AT PAGE &67; THENCE ALONS
THE LAST MENTIONED NAMED LINE 5449°46'40E 57.60 FEET TO THE SOUTHEASTERN LINE OF
THE LAND DESCRIBED IN SAID LAST MENTIONED DEED; THENCE ALONG THE LAST
MENTIONED LINE $40°I3'20"E 1&.3( FEET TO A LINE DRAWN PARALLEL WITH AND DISTANT
AT RIGHT ANGLES 90 FEET NORTHEASTERLY FROM SAID LAST MENTIONED LINE OF
MACARTHUR BOULEVARD; THENCE ALONG THE LINE SO DRAWN S49°46'40E |19 FEET MORE
OR LESS, TO THE SOUTHEASTERN LINE OF SAID BLOCK "D"; THENCE ALONG THE LAST
NAMED LINE $40°13'20"W 90 FEET TO THE FIRST MENTIONED LINE OF MACARTHUR
BOULEVARD; THENCE ALONG THE LAST NAMED LINE $44°46'40E 103 FEET TO THE POINT OF
BEGINNING.
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MACARTHUR BOULEVARD

| ]
O\_GLEARHIRE ACCESS LADDER C/W
‘ SAFETY CAGE AND ANTICLIMB

! WALL MOUNT CLEARINIRE METER.

FASTEN TO WALL WITH (4) 3/8" DIA. HILTI

\Exls'rme ELECTRIC METER

| KWIK BOLT TZ ANCHORS. EMBED 2!

' EXISTING UTILITY POLE

POINT OF CONNECTION
EXISTING ROLLING GATE

EXISTING PGEE VAULT, CLEARWIRE

EXISTING ELECTRIC PANEL, TYP.

PLAN

/T ROOF
o/ ]

1/16"=1"-0"

&' 6

ANTENNA CABLE I. CONTRACTOR TO PROVIDE ALL REQUIRED HARDWARE
SECTOR AZIMUTH DISH SIZE ANTENNA GUANTITY LENGTH RAD CENTER NECESSARY TO FACILITATE ANTENNA CABLE ROUTING FROM
EQUIPMENT TO ANTENNAS.
340 1o ANDRER ! eo-or: 2. CONTRACTOR'S WORK SHALL COMPLY WITH ALL APPLICABLE
o o " " NATIONAL, STATE, AND LOCAL CODES AS ADOPTED BY THE
240 2-0 ANDREN ! lqo-ot 4svon LOCAL AUTHORITY HAVING JURISDICTION (AHJ) FOR THE
143° 1-0" Al 1 '-O"t 435"t LOCATION. THE EDITION OF THE AHJ ADOPTED CODES AND
i NOREW 22070 g STANDARDS IN EFFECT ON THE DATE OF CONTRACT AWARD
PANEL ANTENNA INFORMATION SHALL SOVERN THE PERISN
3. CONTRACTOR SHALL BE RESPONSIBLE FOR PROTECTION OF
FIBER OPTIC/ DG POWER ROOF MEMBRANE DURING CONSTRUCTION. ALL DAMAGE
SECTOR AZIMITH ANTENNA QUANTITY LENSTH RAD CENTER SHALL BE REPAIRED TO AS NEW CONDITION IN ACCORDANCE
WITH STANDARD ROOFING PRACTICES.
I 60° KATHREIN I 220-0"t 40'-9"t
4. CONTRACTOR TO SITE VERIFY LOCATION OF CONDUIT AND
2 18o° KATHREIN I 220'-0"t 40'-4"t ANTENNA CABLE ROUTING PRIOR TO CONSTRUCTION.
3 300° KATHREIN I ©0'-0"t 32-0"t 5. PAINT ANTENNA MOUNTS, ANTENNA CABLES, CONDUITS AND
MOUNTING HARDWARE TO MATCH EXISTING BUILDING
PS5 ANTENNA LOCATION OPTIONS: (1) EGUIPMENT CABINET, (2) ANTENNA MAST, (3) SUPPORT POST, FIELD VERIFY EXTERIOR.
LABEL MARKINGS SHALL BE PLACED:
A.  HITHIN I2" OF CABLE AT BOTH ENDS.
B. AT/NEAR TOWER GROUND BAR.
€. EITHER PRIOR TO ENTRY INTO CABINET OR AT CABLE SUPPORT BRIDSE.
I . B
= 3" RMC FOR FIBER OPTIC AND DC POWER =
SECTOR 3 Q|  SECTOR A CABLES, PLUS 3" RMC FOR ANTENNA SECTOR B 9
AZIMUTH 300° 5| AZIMUTH 340 CABLES. MIN &" BEND RADIUS. FASTEN TO A 7|MUTH 240° i
134-0" PARAPET WITH UNISTRUT AT EVERY 5'-0"
- %
LOWER ROOF CLEARNIRE PANEL ANTENNA TYP. o CLEARWIRE 2'-0" DIA. INTERNET SERVICES
OF 3. REFER TO A-5 FOR DETAILS EXCHANGE POINT. REFER TO A-5 FOR DETAILS
2'-6" FRP RADOME. COLOR UPPER ROOF : EL';E%QF&
TEXTURE AND TRIM TO MATCH
30" FRP RADOME, TYP. OF 2. O O
EXISTING PENTHOUSE COLOR TEXTURE AND TRIM TO
CLEARWIRE |'-O" DIA. INTERNET [~ MATCH EXISTING PENTHOUSE
SERVICES EXCHANGE POINT, TYP. OF 2. \/‘ EXISTING ROOF VENT, TYP. O
REFER TO A-5 FOR DETAILS EXISTING MECHANICAL = O
:‘ ROOF RIDSE LINE EGUIPMENT
EXISTING CONCRETE W L
SCREEN WALL S ) y
RAISED & . I
UPPER ROOF _ —
o M )@
0 & HigH ROOE
() CHEARNIRE ACCESS LADDER, m-\3| 3 O
NALL MOUNT CLE SITE ; i
SUPPORT CABINET (55C).  ——_|
REFER TO A-4 FOR DETAILS
UPPER ROOF EXISTING CONDUIT -
sl-6"
D CLEARWIRE T'xT' LEASE AREA \
EXISTING AC UNIT :‘ [e)
\El o o SECTOR 2 SECTOR |
AZIMUTH 180 AZIMUTH 60°
LOWER ROOF O |
f 5
0 | —RR = SECTOR C
AZIMUTH 143°
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CLEARNWIRE |.5E.P. RAD CENTER

#43-0" ASL.

T.0. EXISTING PENTHOUSE

138'-0" AGL.

3'-0" DIA. FRP ANTENNA

MATCH EXISTING PENTHOUSE

CLEARNIRE 2'-0" DIA. INTERNET
SERVICES EXCHANGE POINT,
REFER TO A-6 FOR DETAILS

CLEARNWIRE |.5.EP. RAD CENTER

43'-0" AGL.

CLEARNIRE |'-O" DIA. INTERNET
SERVICES EXCHANGE POINT. TYP. OF 2.
REFER TO A-6 FOR DETAILS

CLEARNIRE PANEL ANTENNA TYP.
OF 3. REFER TO A-5 FOR DETAILS

CLEARNWIRE |.SEP. RAD CENTER

43'-8" AGL.
CLEARNWIRE PANEL/I.SE.P. RAD CENTER

2o ASL.

CLEARWIRE ACCESS
LADDER

WALL MOUNT CLEARWIRE
SITE SUPPORT CABINET
(55C) BEHIND EXISTING
SCREEN WALL. REFER TO
A-4 FOR DETAILS

T.O. EXISTING PENTHOUSE
Be-0" ASL.

UPPER ROOF PARAPE
-0" ASL.

] EXISTING UTILITY POLE

9 T.0. LONER ROOF PARAPET

20-0" AGSL.

T.0. LOWER ROOF

T
Elmbutst Pharmacy

q 4'-6" AGL.

CLEARWIRE ACCESS LADDER C/W
SAFETY CASE AND ANTICLIMB

WALL MOUNT CLEARWIRE METER

\

SRADE

3'-0" DIA. FRP ANTENNA
SCREEN, TYP OF 2. COLOR
TEXTURE AND TRIM TO
MATCH EXISTING PENTHOUSE

CLEARNWIRE 2'-0" DIA. INTERNET
SERVICES EXCHANGE POINT.
REFER TO A-6 FOR DETAILS

1fg"=1"-0"

(T SOUTHNEST ELEVATION
N\

o

e

e

CLEARNWIRE |'-O" DIA. INTERNET

SERVICES EXCHANGE POINT. TYP. OF 2.
REFER TO A-6 FOR DETAILS

CLEARWIRE PANEL. ANTENNA TYP,
OF 3. REFER TO A-5 FOR DETAILS

WALL MOUNT CLEARWIRE SITE

SUPPORT CABINET (S5C).
REFER TO A-4 FOR DETAILS

2'-6" DIA. FRP ANTENNA SCREEN.
COLOR TEXTURE AND TRIM TO
MATCH EXISTING PENTHOUSE

NOTES:

ELEVATION 1S DIAGRAMMATIC ONLY.

CONTRACTOR TO PROVIDE ALL REGUIRED HARDWARE
NECESSARY TO FACILITATE ANTENNA CABLE ROUTING FROM
EQUIPMENT TO ANTENNAS.

CONTRACTOR'S WORK SHALL COMPLY WITH ALL APPLICABLE
NATIONAL, STATE, AND LOCAL CODES AS ADOPTED BY THE
LOCAL AUTHORITY HAVING JURISDICTION (AHJ) FOR THE
LOCATION. THE EDITION OF THE AHJ ADOPTED CODES AND
STANDARDS IN EFFECT ON THE DATE OF CONTRACT AWARD
SHALL SOVERN THE DESIGN.

CONTRACTOR SHALL BE RESPONSIBLE FOR PROTECTION OF
ROOF MEMBRANE DURINS CONSTRUCTION. ALL DAMAGE
SHALL BE REPAIRED TO AS NEW CONDITION IN ACCORDANCE
WITH STANDARD ROOFING PRACTICES.

CONTRACTOR TO SITE VERIFT LOCATION OF CONDUIT AND
ANTENNA CABLE ROUTING PRIOR TO CONSTRUCTION.

PAINT ANTENNA MOUNTS, ANTENNA CABLES, CONDUITS AND
MOUNTING HARDWARE TO MATCH EXISTING BUILDING
EXTERIOR.

T.0. HIGH ROOF PARAPET
136'-6" AGL.

(

CLEARNWIRE ISEP. RAD CENTER
135'-0" AGL.

6'-lo"
i
| E—

CLEARNWIRE PANEL ANTENNA RAD CENTER
32-0" AGL.
T.0. UPPER ROOF PARAPET

2\ NORTHWEST ELEVATION

INe"=1'-o0"
6'

29-0" AGL.

I

‘ T.O0. LONER ROOF

#4'-6" ASL.

EXISTING UTILITY POLE

SRAD
oo
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r

SITE SUPPORT
CABINET (25C)

&PS PIPE
MOUNT
\. °

OUTDOOR CABINET

OUTDOOR SITE SUPPORT CABINET
WEIGHT = 1150 LB

CABINET DIMENSIONS 385N x 315"(D) x e4"(H)

MIN. CLEARANCES

CABINET REAR
AND WALL

CABINET RIGHT SIDE s
AND WALL

CABINET LEFT SIDE 36"
ND WALL

ABOVE CABINET 24"

IN FRONT OF CABINET 36"

3/4" DIA. BOLT DOAN
HOLE, TYP. OF 4

| 174"

P
i-a 1/2"

< +

114" l 111 172" L | 1/4*

Py

( ) CABINET BASE
1/2"=1'-0"

° I 2
——s

LIFTING EYE

J BOLT, TYP.

FrEsH AR
EXHAUST L]

€
ELECTRICAL

PANEL/TELCO
BOX ™

TELCO DEMARC /D
INCOMING POWER:

664"

3/8"=1"-0"

@ S5¢ EQUIPMENT ELEVATION

[« I 2'

PS5 PIPE Sl

ITE SUPPORT

MOUNT I L|/ CABINET (85C)

FRESH AIR
INTAKE
°
= FRESH AIR
EXHAUST
FRESH AIR
INTAKE .
INCOMING
TELcO POWER
DEMARL‘\‘\ H_
4 |
(A 55¢ EQUIPMENT ELEVATION
@ 3/6"=1-0"
° i 2

30"
CLEARANCE

&P5 PIPE MOUNT
AR EN TELCO DEMARC
i ANCHOR CABINET PER
!

1 " EQUIPMENT MANUFACTURERS
. / REQUIREMENTS

INCOMING POWER —1

FRESH AIR EXHAUST - i
'/' S5C CABINET S
/ o \/\/;Rssu AR INTAKE
i o _ P
3ot 2-2 1747 30"
CLEARANCE | CLEARANCE
9
ERN
(2 55C EQUIPMENT LAYOUT
-/ 1/2"=1'-0"
[~ I 2
——
SITE SUPPORT &PS PIPE SITE SUPPORT
CABINET (55¢) MOUNT CABINET (55¢C)
Q Q_
FRESH AIR L FRESH AIR FRESH AIR

]
INTAKE g

ELECTRICAL
~ PANEL/TELCO
"

FRESH AIR
INTAKE

&64"

loa"

@ SSC EQUIPMENT ELEVATION

3/8"=1-0"
-

EXHAUST | | INTARE

FRESH AIR

/ INTAKE

. SSC EQUIPMENT ELEVATION
-/ 3/8"=1-0"

o r 2'
m——— s
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ﬂ VAN ACTIRER, ANGREN ¥ ENGINEERING
) DIAMETER: 15.3"
DEPTH: &1 #201 - [1688 66TH AVE
c WEIGHT: 14.21 lIbs SURREY, BC V35 TXI, CANADA
TEL: (604) 514-6432
3 FAX: (604) 514-643|
PART # ONCORE TOLL FREE: |-8T1-345-4045
e o TIMING2000 EMAIL: malletrkeng.com
HEIGHT. 5.25" WEB: i trkeng.com
DTH: 4"
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MANUFACTURER
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ANTENNA / MOUNTING PIFE
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e o prem
MANUFACTURER: ANDREW
;l;;;ﬁ?-?;;?b.n FIBER CABLE ELMHURST PHARMACY
WEIGHT: 27 lbs AN ACTURER, KATHREIN . ik CA-SFOOS30C
LENGTH: 453" il 1400 MACARTHUR BLVD
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Title Report

THIS SURVEY WAS CONPLETED WIHOUT THE BENEFIT OF A TILE REPORT.

Legal Description

THE LAND REFERRED T0 HEREIN IS SITUATED N THE STATE OF CALFORNA, COUNTY OF ALAMEDA, OITY OF
QAKLAND, AND IS DESCRBED AS FOLLOWS:
ARCEL 1:
BEGNNING AT A PONT ON THE SOUTHEASTERN LNE OF 73RD AVENUE, DISTANT THEREON N6OT4'SOE, 721
FECT TROM THE PORT OF WTSRSKCTON OF WE DWRECT ATV SOUTWESTRL Y TERECE. Wi T DRECT
NORTHEASTERN LINE OF MACARTHUR /ARD, FORMERLY FOOTHLL
BOLEVARD, 45 SAD VENUE M40 BOULEVARD ARE SYOW (N THE AP HERENAFTER REFEFRED 10 FUMING
THENCE SSC'14W, 6018 FEET ALONG THE SAD LINE OF UDWE, T0 THE BCGIG F A CURVE T0 B
LET Wi A RS oo r:zv.mmcsnmun:w7wmnuzumncsnnur:(r ARTHUR
CURVE IS SHOWN ON SAID NAP; THENCE SOUTHERLY 17.46 FEET ALONG i
ICMIWED 'GURVE T0 T SOUTHERN EXTREMIY TRERECE O T SAD NOTHEASTERN LRE OF NACARTAR
JLEVARD; THENCE S4G46'40E, 85.07 FEET, ALONG THE SAID LNE OF NACARTHUR BOULEVARD TO A PONT
usﬂNr THEREON S49°46'40'E 77.00 FEET FROM THE SAID PONT OF INTERSECTION HERENABOVE REFERRED TO
OF SADD LINE OF 73RD AVENUE AND MACARTHUR BOULEVARD; THENCE N4ID320°E 71.00 FEET TU THE PONT
OF INTERSECTION WITH A UNE DRAWN SAG46'4C°E FROM THE POINT OF BEGINNING; THENCE N4G'46'40°W, 64.41
FEET ALONG THE LNE SO DRAWN, TO THE POINT OF BEGINNING.

BEING A PORTION OF BLOCK D, MAC NELL TRACT, FILED JANUARY 5, 1917, NAP BOOK 16, PAGE 26, ALANEDA
COUNTY RECORDS.

BEGNNING AT A PONT ON THE SOUTHEASTERN UNE OF 73D AVENUE, DISTANT THEREON NGO4'S0E 7211
FEET FROM THE POINT OF INTERSECTION OF THE IWESTERLY THEREGF WTH THE DRECT
NCRTHEASTERN UNE OF NACARTHUR BOULEVARD, FORMERLY FOOTHI
BOULEVARD, AS SAID AVENUE AND BOULEVARD ARE SHOWN ON THE MAP HEREINAFTER REFERRED T0; THENCE
NSTVWSOE, 37,89 FEET ALONG THE SAD UNE OF 7380 AVENLE 10 TE MOST MRTHERLY CURNER OF THAT
CERTAN PARCEL OF LAND DESCRIED M THE DEED TO THE EAST BAY TIILE INSURANCE
‘CORPDRATION, DATED JUNE 16, 1335 AND RECORDED JUNE 19N 1338 N G0CK 3315 OF i chmns. AT
PAGE 415, N THE OFFICE OF THE COUNTY RECORDER OF ALAMEDA GOUNTY: THENCE S496'40°E 57.80
FEETALONG THE SAID EAST BAY TITLE INSURANCE CONPANY'S NORTHEASTERLY BOUNDARY LINE TO THE MOST
RNER THEREOF: THENCE S4M320'W 37.3t FEET ALONG THE SAID EAST BAY TITLE INSUR
COMPANY'S SOUTHEASTERLY BOUNDARY LINE, TO THE POINT OF INTERSECTION WTH A LINE DRAWN S49°46'40'W
64.41 FEET ALONG THE UNE SO ORAWN, TO THE POINT OF BEGINNING.

LEGAL DESORIPTION CONTINUES:
EBEING A PORTION OF BLOGK D, NC NEILL TRACT FILED JANUARY 5, 1917, NAP BOOK 16, PAGE 23, ALMWEDA
‘COUNTY RECORDS.

PARCEL X
PORTION OF BLOCK D, NC NELL TRACT FILED JANUARY 5, 1917, NAP BOCK 16, PAGE 23, ALANEDA COUNTY
RECORDS, DESCRIBED AS FOLLOWS:

EEGRVAG AT A FONT 0N THE NORDEASTEN UNE OF FOOMLL BOULEVED, ISTANT HEFEOH S4TUG'H0E
FROM THE PONT OF INTERSECTION OF THE_ DIRECT EXTENSION NORTHWESTERLY OF SAD LINE OF
COTHRL GONEVARD, W Tt DRECT EXTENGON SUHICSTRLY OF T SWBEASTERG LN OF 790
AvcmLAssAn BOULEVARD AND AVENUE ARE SHOWN ON THE MAP FEREIRAFTER
THENCE ALONG SAD LINE OF FOOTHLL BOULEVARD S49°46'40°E uw FEET; mn«z NAO1320°E 80 FEET;
THENCE N49'46'40'W BO FEET; THENCE S4013'20"W 90 FEET TO THE PONT OF BEGINNING.

&
PORTION 0F BL0CK 0. UC NELL TRACT FLED JANUARY 5, 1917, NAP BOOK. 18, PAGE 23, ALAVEDA COUNTY
RECORDS, DESCRIBED AS
EEGINNING AT A PONT QN THE NORTHEASTERN LINE tr uucmmuu mmzvmn FORMERLY FOOTHILL

BONE(MRD, DSTINT TEFEGH S4GUE'4LE 157 FEET OF NTERSEGTION OF THE
ISION NORT OF SAD LNE OF IIM:M!NUR anumvmn WTH THE DRECT EXTEN:
ILEW

N4G4540'W 39 FEET, MORE OR LESS, TO A LINE DRAWN N4G'I3'206 FROM THE POINT OF BEGINNING; THENGE
S4013'20'W 90 FEET T0 THE POINT OF BEGINNING.

PARCEL &

PORTION OF LOT 2, BLOCK °E' OF “SUBDIVISON OF PORTION OF THE ANDERSON TRACT", FILED LY 6, 1886,
AP BOOK 9, PAGE1S, ALAMEDA COUNTY RECORTIS, AND A PORTION OF BLOCK “D" OF THE WCNELL TRACT,
THERECF, FILED JANUARY 5, 1917, NAP BOOK (6, PAGE 20, ALAVEDA COUNTY RECORDS.

EEGHING AT 4 PONT O HE NORTEASTERN UNE OF MACARTAUR BOULE YN, FORUERLY KHON AS
FOOTH ILEVARD, DISTANT THEREO BO.71 FEET NORTHWESTERLY FROM THE PONT OF INTER

THEREOF, WTH THE NORTHWESTERN LINE OF 75TH AVENUE, FORMERLY NARS STREET, AS SAID AVENUE AND
STREET ARE SHOWN ON THE MAP OF “SUBDIVSION OF PORTION OF THE ANDERSON TRACT', H
T0; RUMNNG HENCE NORTHEASTERLY, PARALLEL WTH SAID UNE OF 75TH AVENUE 178.7) FEET TO THE PONT
OF INTERSECTION THEREOF WTH THE NORTHEASTERN BOUNDIARY UNE OF LOT 2, BLOCK “B", AS SHOWN ON
SND WAP; THENCE NORTHWESTERLY ALONG SAD NORTHEASTERN BOUNDARY LINE AND PARALLEL WTH SAID

PARCEL 5
DEED)
GRAPHIC SCALE APN. 0404-3408-022
20 [} 10 20
e == 1 FEET
wl
g |
PARCEL 2
PER DEED) @0 0 — — — — — — — — — — _——
! APN. 0(40A—3405—020-01 t_ —[ —|
! ! | |
| |
| I
PARCEL 3 I parcers |
(PER DEED) | e |
AP.N. 040A-3408-019 IA.P.N. W—M—DIBI

|
|
|
PARCEL 1 |
(PER DEED) |
AP.N. 040A—3408--020-01 |

|

|

'_____L__"sTwM'_

SEDAE

3 g

&

SUSTHY.

___!“‘"_‘f____'".ﬂ"____l_.___,

[

ee Lease Area Detail 1

I
'|

——
2
o

[ %

MACARTHUR

BOULEVARD

Legend
FINISH SURFACE oo
NATURAL GROUND S— CHAIN UNK FENCE

ELECTRIC ME]
ELECTRIC PULL—EOX

RETAINING/BLOCK WALL P

ToP
CONCRETE PAVEMENT & GEDDEﬂC CDDRDINATES
GAS METER TP TOP OF PARAPET
ELECTRIC PANEL EV  ELECTRIC VAULT
OF CURB ™ TOP OF WALL
PROPERTY LINE R ROOF

- - —

LEGAL DESCRIPTION CONTINVES:
UNE OF ACATAR BUULEVARD, 103 FEET 10 THE SOUTHEASTERN LK OF BLOCK 0", AS SAD BLOGK

A0 OF T MG NELL TRACT, HEREN RIFERAED T0. TENCE, ALGNG TUE LA NAMCD LNE
Nmnn ES Rn TO A PONT OISTANT THEREQN S4013'20W 178.71 FEET FROM THE SOUTH UNE OF
NEY AVENUE, AS SAD AVENUE IS SHOWN ON SAID MAP OF THE NCNEILL TRACT; THENCE NORTH 4345'40°W 75
FEET; THENCE S4U13'20'W 35 FEET TO A LNE DRAWN PARALLEL WTH AND DISTANT AT BT MGLES 14271
FEEY NORTHEASTERLY FROM THE NORTHEASTERN LINE OF MACARTHUR BOULEVARD, FORM

EXTENSI THHESTER,
NRTEASIERLT LAE OF MACIHTR BOULEVARD; THENGE ALONG SAD UINE OF 73RD AVENUE,
5S014'50°W 40 FEET TO THE NORTHEASTERN LINE OF THE LAND DESCRIBED IN THE DEED BY IDA NAY PRINCE
o A0 CEORGE W. PRINE T0 WA DURAY, ONTED WAY 5, 1924 MO RECORDED N 9, 1624, W 00K 725 OF
IAL RECORDS OF ALAMEDA COUNTY, AT PAGE 67; THENCE AL

s«nuuz 57.80 FEET TO THE SOUTHEASTERN UNE OF THE LAND DESCRIBED IN SAID LAST umnmm DEED;
THENGE ALONG THE LAST MENTIONED LINE S401320°F 18.31 FEET 10 A UNE DRAWN PARALLEL MTH D
DISTANT AT RIGHT ANGLES 90 FEET NORTHEASTERLY FROM SAID LAST WENTIONED UNE OF WACARTHUR
LONG THE LINE SO DRAWN S45°45'4E. 119 FEET MORE OR LESS, T0

THENCE ALONG THE LAST NAWED LINE S4013'20'W $0 FEET TO THE PIRST
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Oakland City Planning Commission STAFF REPORT

Case File Number CMD10-072

January 19, 2011

Location:
Proposal:

Applicant/

Phone Number:

Owner:

Planning Permits Required:

General Plan:
Zoning:

Environmental Determination:

Historic Status:

Service Delivery District:
City Council District:
Date Filed:
Support/Opposition:

Summary,
Commission Action on
October 6, 2010:

Finality of Decision:

For Further Information:

5914 Telegraph Avenue (APN: 016-1386-012-03)

Installation of a wireless telecommunication facility consisting of: eight (8)
panel antennas at a height of approximately 66°-2” above grade and
attached to an existing 76’-7” tall Monopole with eight (8 ) existing
antennas for a total of 16 telecommunication antennas, and 4
accompanying ground-mounted equipment cabinets within a chain link
enclosure.

Steven J. Christenson-RS&L Consulting Services (T-Mobile Wireless)
(530) 368-0730

Crown Castle/Bautista Emilio

Major Conditional Use Permit with special findings to allow co-location on
an existing Monopole Facility within 100’ of a Residential Zone (OMC
Sec. 17.16.070, 17.128.080(C), 17.134.020(A)(3)(1));

Regular Design Review with special findings to allow the expansion of a
Monopole Facility (OMC Sec. 17.16.030, 17.128.080(B),
17.136.040(A)(10))

Urban Residential

C-28 Commercial Shopping District Zone and within 100’ of R-35 Special-
One Family Residential Zone

Exempt, Section 15301(e) of the State CEQA Guidelines:

Existing Facilities (Additions to existing structures);

Section 15183 of the State CEQA Guidelines:

Projects Consistent with a Community Plan, General Plan, or Zoning
Non-Historic Property; no survey rating

2

1

August 11" 2010

Support: Steven J. Christenson/RS& L Consulting Services (for: T-Mobile
Wireless Co.) and Vivek Bhatia Oakland resident.

Opposition: Neighbors: Cory & Megan Borovicka, Nicole M. Aruda,
Michael Krajac, Patricia Smith, Carlo & Mary Busby, Tamar Carson, and
Robert Wiles

On October 6, 2010, item #1 on consent calendar; the Planning
Commission held a Public Hearing, and the Commission took a straw vote
to deny the Planning approval recommendation, and requested Planning
staff prepare findings for denial of Telecommunication co-location project
(CMD10-072). On December 1, 2010, the Commission granted a
continuance, at the applicant’s request, to the Planning Commission
meeting on January 19, 2011.

Appealable to City Council within 10 Days

Contact case planner Jason Madani, Planner II at (510) 238-4790 or

I’smadani@oaklandnet.com

#3
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SUMMARY

On October 6™ 2010, The Planning Commission held a Public Hearing and considered the application for co-
location of additional antennas on an existing Monopole Telecommunications Facility for T-Mobile Wireless
Company. The proposal is to add eight (8) new wireless antennas to an existing 76-7” foot tall monopole with
eight (8 ) existing antennas for a total of 16 telecommunication antennas and four (4) accompanying ground
mounted equipment cabinets located on a concrete pad. The site is located in the C-28 Community Commercial
Shopping District Zone and within 100’ of R-35 Special-One Family Residential Zone.

On the October 6, 2010 Planning Commission meeting consent calendar #1 CMD10-72, The neighboring
property owner expressed their concern in writing that the additional size and number of the antennas on the
existing monopole and equipment cabinets will increase negative visual impact and is inappropriate from an
aesthetic point of view for the existing home on the site and close residential homes in this vicinity.

After the close of public testimony at the October 6, 2010 Planning Commission hearing, the Commission
decided that the proposed project was not appropriate for the subject and recommended that T-Mobile wireless
must find a different site for their project. The Commission took a straw vote to deny the project and directed
Planning staff to prepare findings for denial of the project for final action at the December 1*, 2010 public
hearing. On December 1* 2010, the Commission granted a continuance, at the applicant’s request, to the
Planning Commission meeting on January 19, 2011.

RECOMMENDATIONS: Deny proposed Major Conditional Use Permit and
Design Review Pursuant to Planning Commission
direction on October 6, 2010 attached findings (see
attachment A). A

repare Y\J l 4 (M MM M

Jason Madani
Planner I

Approved by:
. ’
e LI
SCOTT MILLER
Zoning Manager

Approved for forwarding to the
City Planning Commission:

Szl
/’fric Angstadt
7~ Deputy Director

Community and Economic Development Agency






Qakland City Planning Commission

January 19, 2011

Case File Number CMD10-072

ATTACHMENTS:

A. Denial finding for CMD10-072
B. Staff Report from October 6, 2010
C. Plans and photo-simulations

Page 4
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ATTACHMENT A: FINDINGS FOR DENIAL

This proposal does not meet all the required findings under General Use Permit Criteria (OMC Sec. 17.134.050),
Conditional Use Permit Criteria for Monopoles (OMC Sec. 17.128.080(C)), Regular Design Review Criteria for
Non-Residential Facilities (OMC Sec. 17.136.050(B)), and Design Review Criteria for Monopoles (OMC Sec.
17.128.080(B)), as set forth below. Required findings are shown in bold type; explanations as to why these
findings can be made are in normal type.

A legislative body of a City or County shall deny a recommendation of Planning Approval of a Major Conditional
Use Permit and Design review for a proposed co-location of T-Mobile wireless antennas and related equipment
cabinets on existing monopole telecommunication site which was required, If it makes any of the following
findings:

GENERAL USE PERMIT CRITERIA (OMC SEC. 17.134.050):

That the location, size, design, and operating characteristics of the proposed development will be
compatible with and will not adversely affect the livability or appropriate development of abutting
properties and the surrounding neighborhood, with consideration to be given to harmony in scale,
bulk, coverage, and density; to the availability of civic facilities and utilities; to harmful effect, if
any, upon desirable neighborhood character; to the generation of traffic and the capacity of
surrounding streets; and to any other relevant impact of the development.

The proposal is to expand an existing 76°-7” tall Monopole Wireless Telecommunications Facility that is located
in close proximity to residential facilities. The proposed eight (8) new antennas panels are 4” larger in size than
existing antennas attached to the existing monopole. The proposal will create a significant change in the
aesthetics of the existing monopole structure and result in negative visual impacts on adjacent residential
properties. The proposed equipment shelters located within an 8” high chain link fence enclosure
(approximately 240 square feet) will eliminate one or more parking stalls that exist for an adjacent Laundromat
facility. This could force customers to park on the streets and impact surrounding street parking demands. The
proposed location of the new equipment cabinet enclosure will also block the view of the existing house from
the street. The proposed project will create negative visual impacts and adversely affect the existing parking
conditions for neighboring residential and commercial properties.

. That the location, design, and site planning of the proposed development will provide a
convenient and functional living, working, shopping, or civic environment, and will be as attractive as
the nature of the use and its location and setting warrant.

See above findings for “A”

. That the proposed development will enhance the successful operation of the surrounding area in its basic
community functions, or will provide an essential service to the community or region.

See finding for “A”

. That the proposal conforms to all applicable design review criteria set forth in the design
review procedure at Section 17.136.070.

The proposal does not conforms with all significant aspects of the design review criteria set forth in Chapter
17.136 of the Oakland Planning Code, as outlined below. See finding for “A”

FINDINGS FOR DENIAL
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That the proposal conforms in all significant respects with the Oakland Comprehensive Plan and with
any other applicable plan or development control map which has been adopted by the City Council.

The project site is located within C-28 Zone and Urban Residential area under the General Plan’s Land Use
designation adopted 1998. The Intent of the area is: “to create, maintain, and enhance areas of the City that are
appropriate for multi-unit, mid rise residential structures in locations with good access to transportation and
other services”. The General Plan Conformity Guidelines is silent on Telecommunications Facilities in
Institutional areas. The C-28 Commercial Shopping District is intended to create, preserve, and enhance major
boulevards of medium scale retail establishments featuring some specified higher density nodes in attractive
settings oriented to pedestrian comparison shopping, and to encourage mixed-use residential and non-
residential developments, and is typically appropriate along major thoroughfares near residential communities.
However; in this case, the proposed equipment cabinet’s location and new 8 antennas which are 4’ larger than
existing antennas will increase significant negative visual impacts on the neighboring residential and
commercial properties. In addition, the proposed telecommunication facility is an unmanned
telecommunication facility and is not compatible with Commercial Shopping District which encourages
pedestrian oriented ground floor uses.

CONDITIONAL USE PERMIT CRITERIA FOR MONOPOLES (OMC SEC. 17.128.080(C))

1. The project must meet the special design review criteria listed in subsection B of this section.

The proposed project will have significant view impacts on adjacent residential and commercial properties.

2. Monopoles should not be located any closer than one thousand five hundred (1,500) feet from existing
monopoles unless technologically required or visually preferable.

This finding is not applicable; the project involves an existing monopole.
3. The proposed project must not disrupt the overall community character.

The project is located within 100° of R-35 Residential Zone. The proposed equipment cabinet enclosure located
in the parking lot and the proposed new large antennas will increase negative visual impacts on neighboring
properties. The proposal will crate an industrial image in the existing commercial and residential zone.

4. If a major conditional use permit is required, the Planning Director or the Planning Commission may
request independent expert review regarding site location, collocation and facility configuration. Any
party may request that the Planning Commission consider making such request for independent expert
review.

N/A

REGULAR DESIGN REVIEW CRITERIA FOR NON-RESIDENTIAL FACILITIES (OMC
SEC. 17.136.050(B)):

1. That the proposed design will create a building or set of buildings that are well related to the
surrounding area in their setting, scale, bulk, height, materials, and textures:

The monopole and accompany cabinets looks out of plane in the subject neighborhood.

2. That the proposed design will protect, preserve, or enhance desirable neighborhood
characteristics;
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Not only does the existing monopole work out of plane, the proposed additional eight (8) new antennas
panels which are 4’ larger in size than existing antennas attached to the existing monopole makes a
bad situation worse. The proposal will have a significant impact on the adjacent residential properties.

The project will provide a necessary function without negatively impacting surrounding open space
and hillside residential properties.

N/A
That the proposed design will be sensitive to the topography and landscape.
N/A

That, if situated on a hill, the design and massing of the proposed building relates to the grade of the
hill.

N/A
That the proposed design conforms in all significant respects with the Oakland General Plan and with
any applicable design review guidelines or criteria, district plan, or development control map which

have been adopted by the Planning Commission or City Council.

See findings above “E”

DESIGN REVIEW CRITERIA FOR MONOPOLES (OMC SEC. 17.128.080(B))

In addition to the design review criteria listed in Chapter 17.136, the following specific additional
criteria must be met when design review is required before an application can be granted:

1.

Collocation is to be encouraged when it will decrease visual impact and collocation is to be
discouraged when it will increase negative visual impact.

The proposed project will add 8 additional larger antennas which result in a significant change in the
aesthetics of the existing monopole. This will increase visual impacts, and therefore co-location will be
inappropriate in this case.

Monopoles should not be sited to create visual clutter or negatively affect specific views.

The proposed eight (8) new larger antennas will be co-located with eight (8) existing antennas for total of
16 antennas on an existing 76°-7” tall monopole structure at 66’-2” high elevation and will have a
significant visual impact to the adjacent residential neighborhood. The proposal will be creating a
significant change in the aesthetics of the existing monopole.

Monopoles shall be screened from the public view wherever possible.

The project involves an existing monopole; however the proposed additional antennas will not be
screened. Therefore, the proposal will increase potential visual impact from public view.
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4.

The equipment shelter or cabinet must be concealed from public view or made compatible with the
architecture of the surrounding structures or placed underground. The shelter or cabinet must be
regularly maintained.

The new equipment cabinet’s enclosure is not compatible with the architectural of the surrounding
residential structures.

Site location and development shall preserve the preexisting character of the surrounding buildings
and land uses and the zone district as much as possible. Wireless communication towers shall be
integrated through location and design to blend in with the existing characteristics of the site to the
extent practical. Existing on-site vegetation shall be preserved or improved, and disturbance of the
existing topography shall be minimized, unless such disturbance would result in less visual impact
of the site to the surrounding area.

See finding #1

That all reasonable means of reducing public access to the antennas and equipment has been made,
including, but not limited to, placement in or on buildings or structures, fencing, anti-climbing
measures and anti-tampering devices.

N/A

DENIED BY:
City Planning Commission; (date) (vote)
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Oakland City Planning Commission STAFF REPORT
Case File Number CMD10-072 October 6, 2010

Location: 5914 Telegraph Avenue (APN.016-1386-012-03)

Proposal: Installation of a wireless telecommunication facility consisting of: eight (8)
panel antennas at approximately 66°-2” high above grade and attached to
an existing 76’-7” high Monopole with eight (8 ) existing antennas for total
of 16 telecommunication antennas, and 4 accompanying ground mounted
equipment cabinets within a chain link enclosure.

Applicant/ Steven J. Christenson/RS&L Consulting Services (for: T-Mobile Wireless
Phone Number: Co.) -
(530) 368-0730
Owner: Crown Castle/Bautista Emilio
Planning Permits Required: Major Conditional Use Permit with special findings to allow co-location on
a Monopole Facility within 100’ of a Residential Zone (OMC Sec.
17.16.070, 17.128.080(C), 17.134.020(A)(3)(i)); and
Regular Design Review with special findings to allow the expansion of a
Monopole Facility (OMC Sec. 17.16.030, 17.128.080(B),
17.136.040(A)(10))
General Plan: Urban Residential
Zoning: C-28 Commercial Shopping District Zone and within 100” of R-35 Special-
One Family Residential Zone
Environmental Determination: Exempt, Section 15301(e) of the State CEQA Guidelines:
Existing Facilities (Additions to existing structures);
Section 15183 of the State CEQA Guidelines:
Projects Consistent with a Community Plan, General Plan, or Zoning
Historic Status: Non-Historic Property; no survey rating

Service Delivery District: 2
City Council District: 1
Date Filed: August 11" 2010
Action to be Taken: Decision based on staff report
Finality of Decision: Appealable to City Council within 10 days
For Further Information: Contact case plannt?r Jason Madani, Planner II at
* (510) 238-4790 or jsmadani@oaklandnet.com

SUMMARY

The following staff report addresses the proposal to co-locate additional antennas on an existing
Monopole Telecommunications Facility for T-Mobile Wireless Company. The proposal is to add eight
(8) new wireless antennas to an existing 76-7" foot high Monopole Telecommunication facility with eight (8
) existing antennas for a total of 16 telecommunication antennas and four (4) accompanying ground
mounted equipment cabinets located on a concrete pad adjacent to the existing Crown Castle Monopole.
The request a Major Conditional Use Permit and Design Review pursuant to the Planning Code, as it
entails the expansion of a Monopole facility located within 100” of a Residential Zone. The site is located
within a commercial District along Telegraph Avenue adjacent to a residential commercial

neighborhood. The site is located in the C-28 Community Commercial Shopping District Zone and
within 100’ of R-35 Special-One Family Residential Zone. The project is a co-location on an existing
monopole.

Staff recommends approval of the requested permits, subject to Findings for Approval and Conditions of
Approval.

ATTACHMENT B
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PROJECT DESCRIPTION

The applicant (RS&L Consulting Services for T-Mobile wireless) is proposing a co-location for the
installation of eight (8) wireless telecommunication antennas mounted at approximately 66°-2” high
above grade on an existing 76’-7” high Monopole structure with eight (8) existing antennas, for a total of
16 telecommunication antennas located on the Crown Castle Monopole facility.

The proposed equipment shelters within enclosed 8’ high chain link fence will be occupy one parking
install of approximately 240 square feet adjacent to an existing single family dwelling and the monopole
structure. The proposed antennas and associated equipment will not be accessible to the public. (See
attachment A).

PROPERTY DESCRIPTION

The subject property is approximately a 5,607 square foot lot, with one principal single family dwelling
building fenced in at the rear portion of the lot and a parking lot at the front portion of the lot. There is an
existing 76’-7" high Monopole Telecommunication Facility on the parcel and associated equipment cabinets
are adjacent to the existing one-story residential building. The property is bounded: by a one story
Laundromat building at the corner of Telegraph Avenue and 59™ Street; a two story duplex and single
family dwelling facing 59" street; and a residential complex to the north of the site. The front parking lot
serves the adjacent Laundromat facility customers which is located on a separate parcel listed under same
ownership. Currently Verizon telecommunication facility has eight (8) antennas attached to the existing
monopole with enclosed equipment shelter located beneath the existing monopole.

GENERAL PLAN ANALYSIS

The project site is located within the Urban Residential General Plan’s Land Use designation. The
Intent of the GP is: “to create, maintain, and enhance areas of the City that are appropriate for muti-unit,
mid rise residential structures in locations with good access to transportation and other services”. The
General Plan Conformity Guidelines are silent on Telecommunications Facilities under the Urban
Residential. The antennas will be mounted on an existing monopole structure and visual impacts will be
minimal since the antennas will be painted to match existing monopole structure. Staff finds the proposal
with appropriate conditions of approval to conform to the General Plan.

ZONING ANALYSIS

The project site is located within the C-28 Commercial Shopping District Zone and within 100” ofa
residential zone. The C-28 Commercial Shopping District is intended to create, preserve, and enhance
major boulevards of medium scale retail establishments featuring some specified higher density nodes in
attractive settings oriented to pedestrian comparison shopping, and to encourage mixed-use residential
and non-residential developments, and is typically appropriate along major thoroughfares near residential
communities. The R-35 zone is intended to create, preserve, and enhance areas containing a mixture of
single-and two-family dwellings in desirable setting for urban living, and is typically appropriate to areas
of existing lower or lower-medium density residential development. The project requires a Major
Conditional Use Permit and a Regular Design Review, each with special findings, to allow the expansion of
an existing Monopole Facility located within 100° of a Residential Zone. Special findings required to
approve the Conditional Use Permit ensure the facility is compatible with surroundings and does not
constitute an over-concentration of facilities in the area. Special findings required to approve the Design
Review ensure the facility is co-located and components are concealed to the extent possible. These
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findings are met by this proposal. Since the proposal is to co-locate on an existing telecommunication
monopole facility and not to establish a new telecommunication site, Staff finds the proposal to be
consistent with the Planning Code.

ENVIRONMENTAL DETERMINATION

The California Environmental Quality Act (CEQA) Guidelines lists the projects that qualify as
Categorical Exemptions from environmental review. The proposed project is Categorically Exempt from
the environmental review requirements pursuant to 15301(e), additions and alterations to existing
facilities, and 15183, projects consistent with a community plan, general plan or zoning. The project is
therefore exempt from Environmental Review.

KEY ISSUES AND IMPACTS

1. Conditional Use Permit

Section 17.16.070 of the City of Oakland Planning Code requires a Major Conditional Use Permit to
install or to expand a Monopole Telecommunication facility within 100° of the R-35 Special One-Family
Residential Zone. Furthermore, Section 17.134.020 defines a Major and Minor Conditional Use Permit.
Subsections (A) (3) (i) lists a Major Conditional Use Permit: “Any telecommunication facility in or
within one hundred (100) feet of the boundary of any residential zone”. The required findings for a Major
Conditional Use Permit are listed and included in staff’s evaluation as part of this report.

2. Project Site

Section 17.128.110 of the City of Oakland Telecommunication Regulations indicate that new wireless
facilities shall generally be located on designated properties or facilities in the following order of
preference:

A. Co-located on an existing structure or facility with existing wireless antennas;
B. City owned properties or other public or quasi-public facilities;

C. Existing commercial or industrial structures in non-residential zones;

D. Existing commercial or industrial structures in residential zones;

E. Other non-residential uses in residential zones;

F. Residential uses in non-residential zones;

G. Residential uses in residential zones.

*Facilities locating on an A, B or C ranked preference do not require a site alternatives analysis.
Since the proposed project involves co-locating the installation of new antennas and associated

equipment cabinets on an existing facility, the proposed project meets: (A) co-locating on an existing
structure or facility with existing wireless antennas.

3. Project Design

Section 17.128.120 of the City of Oakland Telecommunications Regulations indicates that new wireless
facilities shall generally be designed in the following order of preference:
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A. Building or structure mounted antennas completely concealed from view;

B. Building or structure mounted antennas set back from roof edge, not visible from public right-of way;
C. Building or structure mounted antennas below roof line (facade mount, pole mount) visible from
public right-of-way, painted to match existing structure;

D. Building or structure mounted antennas above roof line visible from public right of-way;

E. Monopoles;

F. Towers.

* Facilities designed to meet an A or B ranked preference does not require a site design alternatives
analysis. Facilities designed to meet a C through F ranked preference, inclusive, must submit a site
design alternatives analysis as part of the required application materials. (see attachment A) Site design
alternatives analysis shall, at a minimum, consist of:

a. Written evidence indicating why each higher preference design alternative can not be used. Such
evidence shall be in sufficient detail that independent verification could be obtained if required by the
City of Oakland Zoning Manager. Evidence should indicate if the reason an alternative was rejected was
technical (e.g. incorrect height, interference from existing Radio Frequency (RF) sources, inability to
cover required area) or for other concerns (e.g. inability to provide utilities, construction or structural
impediments).

City of Oakland Planning staff has reviewed and determined that the site selected is conforming to all
other telecommunication regulation requirements. The project has met design criteria (E), since the
antennas will be mounted on an existing monopole structure and painted to match the color of the
existing monopole metal structure and equipment cabinet will be within 8 high chain link fence
enclosure (see conditions of approval #14) to minimize visual impacts.

4. Project Radio Frequency Emissions Standards

Section 17.128.130 of the City of Oakland Telecommunication Regulations requires that the applicant
submit the following verifications including requests for modifications to existing facilities:

a. The telecommunications regulations require that the applicant submit written documentation
demonstrating that the emission from the proposed project are within the limits set by the Federal
Communications Commission. In the document (attachment B) prepared by Hammett & Edison, Inc.,
Consulting engineers, the proposed project was evaluated for compliance with appropriate guidelines
limiting human exposure to radio frequency electromagnetic fields. According to the report on the
proposal, the project will comply with the prevailing standards for limiting public exposure to radio
frequency energy and, therefore, the proposed site will operate within the current acceptable thresholds
as established by the Federal government or any such agency that may be subsequently authorized to
establish such standards.

b. Prior to final building permit sign off, an RF emissions report indicating that the site is actually
operating within the acceptable thresholds as established by the Federal government or any such agency
who may be subsequently authorized to establish such standards.

The information submitted with the initial application was an RF emissions report Dated March 22nd
2010, prepared by Hammett & Edison, Inc., Consulting Engineers (attachment B). The report states that
the proposed project will comply with the prevailing standards for limiting public exposure to radio
frequency energy and, therefore, will not cause a significant impact on the environment. Additionally,
staff recommends that prior to the final building permit sign off; the applicant submit a certified RF
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emissions report stating that the facility is operating within acceptable thresholds established by the
regulatory federal agency.

CONCLUSION

The City of Oakland planning staff finds that the proposed project and subject property can be developed
to meet the established zoning and telecommunication regulations that were created and adopted for
similar types of developments. Staff believes that the findings for approval can be made with appropriate
conditions of approval to support the Conditional Use Permit and Design Review. '

Staff recommends Planning Commission approval of the requested Major Conditional Use Permit and
Regular Design Review to allow the expansion of a Monopole Wireless Telecommunications Facility.

RECOMMENDATIONS: 1. Affirm staff’s environmental determination.

2. Approve the Major Conditional Use Permit and
Design Review application CMD10-072, subject to
the attached findings and Conditions of z}pproval.

Prepared by: \JW MWM/M

Jason Madani

Planner II
Approved by: .
SCOTT MILLER

Zoning Manager

Approved for forwarding to the
City Planning Commission:

Eric Angstadt, Deputy Director
Community and Economic Development Agency

ATTACHMENTS:

A. Project Plans and related documents & Photo simulations
B. Hammett & Edison, Inc., Engineering RF Emission





RS&L Consulting Services

Site Acquisition, Planning, Environmental, Project Management

RECEIVED

August 10, 2010

AUG 11 2010
Mr. Jason Madani City of Oakland
City of Oakland Community & Economic Development Agency Planning.& Zoning Division

250 Frank H. Ogawa Plaza, Suite 2114
Oakland, California 94612

Dear Jason,

RS&L Consulting, on behalf of T-Mobile West Corporation, requests your review of the enclosed Design Review
and Use Permit application. The application materials are in reference to a proposal and installation of an
unmanned wireless telecommunications facility located at 5914 Telegraph Avenue. The proposal consists of
eight (8) panel antennas in stealth design mirroring what staff has requested of the existing antenna configuration.
Associated ground equipment will be placed at the eastern portion of the property within a fenced enclosure.

The proposed site is part of T-Mobile’s Personal Communications Services (PCS) network in the Bay area. PCS
fundamentally changes the telecommunications of mobile phones as there calls go to people versus places. PCS
services allow for instant access and communicative services by providing a wider spectrum of wireless options at
a lower consumer cost. Services include voice, wireless computer connectivity, text and digital data networking.

Site Information:

Property address: 5914 Telegraph Avenue Oakland, California 95605
Property Owner: Crown Castle International (tower owner and Lessee)
5914 Telegraph Avenue

Oakland, California 95605
Assessor’s Parcel Number: 016-1386-012-01
Proposed Site Design

The proposed design consists of eight (8) panel antennas shall be setback to be in line with the existing antennas
attached to the monopole facility.

The facility will be unmanned and therefore will not create any additional vehicle traffic and reconfiguration of
one (1) parking spaces at the telecommunications faciltiy. Monthly visits by T-Mobile technicians for routine
maintenance will occur.

Alternative Site Analysis

To begin our search we are provided a search ring by the T-Mobile radio frequency engineer determining where
they would like us to research for potential coverage collocations. The height and

number antennas are determined by this team to provide optimal coverage to overlay into the existing T-Mobile
coverage in the area. New facilities must have line of sight to adjacent facilities with minimal blockage by
surrounding trees, building and site topography. This site was chosen to fill a coverage hole and provide services

3771 Copper Penny Lane Auburn, CA 95602
E-Mail: sievechristensoni@:sbegiobal.net Mobile: (530) 368-0730






RS&L Consulting Services

Site Acquisition, Planning, Environmental, Project Management
in the residential community surrounding Telegraph and 24" street. There is nothing in the vicinity that would
allow for the height that T-Mobile’s RF Engineering team would accept. The surrounding area of residential and

commercial buildings do not support the height of fifty-eight feet (58). Originally, we considered other
candidates to provide this coverage, however they were rejected by RF for the following reasons:

1) JPA Pole top —near 5554 Claremont Avenue, Oakland
This design was on an existing PG&E utility pole from which we would mount the antennas to the top of
the utility pole A screen wall CAN NOT be placed around the antennas. The equipment would be
mounted to the side of the pole. This structurally was not acceptable by RF or PG&E. The visual blithe
would also be an eye sore.

2) Billboard in front -5914 Telegraph Avenue Oakland. This did not allow for the height required by the T-
Mobile RF Engineering team as the equipment would not be secure and in the general location of the
proposed lease area. This structurally was not acceptable by RF or Clear Channel the billboard owner .

3) There were no other commercial or industrial buildings within the search ring area that propose a height
designed and acceptable to meet the coverage objectives of T-Mobile’s RF Engineering team.

Site Design Analysis

The proposed project works because of topography, height of the existing monopole and its geographic location
of existing T-Mobile sites. The current monopole is being configured and designed to mirror the existing
antennas at a lower elevation and not only meets the coverage needs for T-Mobile but would enhance coverage
within the community. The neighborhood is almost entirely comprised of smaller residential buildings and low
level commercial establishments and it’s difficult to find a building that is tall enough to meet our requirements.
This property and the land owners is willing to lease space to us, is geographically and topographically in an area
that meets or coverage needs. In addition, this location allows for the mirroring of the existing approved design.

There are no buildings in the vicinity that meet the T-Mobile coverage objectives and still allow us to conceal the
antennas or receive the height required to meet our coverage objectives. The alternatives would need structural
modifications and be visible from surrounding residential properties. This design meets the City of Oakland’s
Chapter 17.134, and Planning Code 17.128.080 (A) (B) and (C) as additional findings.

If you have any questions or need further clarification, please feel free to call me at (530) 368-0730.

slncerH\
A

Steven J.'‘Christenson
Authorized Agent of T-Mobile West Corporation

3771 Copper Penny Lane Auburn, CA 95602
E-Mail: stevechristenson@sbcglobal.net Mobile: (530) 368-0730






T-Mobile West Corp. * Proposed Base Station (Site No. BA22569A)
5914 Telegraph Avenue * Oakland, California '

Statement of Hammett & Edison, Inc., Consulting Engineers

The firm of Hammett & Edison, Inc., Consulting Engineers, has been retained on behalf of T-Mobile
West Corp., a personal wireless telecommunications carrier, to evaluate the base station (Site No.
BA22569A) proposed to be located at 5914 Telegraph Avenue in Oakland, California, for compliance
with appropriate guidelines limiting human exposure to radio frequency (“RF”) electromagnetic fields.

Prevailing Exposure Standards

The U.S. Congress requires that the Federal Communications Commission (“FCC”) evaluate its
actions for possible significant impact on the environment. In Docket 93-62, effective October 15,
1997, the FCC adopted the human exposure limits for field strength and power density recommended
in Report No. 86, “Biological Effects and Exposure Criteria for Radiofrequency Electromagnetic
Fields,” published in 1986 by the Congressionally chartered National Council on Radiation Protection
and Measurements (“NCRP?”). Separate limits apply for occupational and public exposure conditions,
with the latter limits generally five times more restrictive. The more recent standard, developed by the
Institute of Electrical and Electronics Engineers and approved as American National Standard
ANSI/IEEE C95.1-2006, “Safety Levels with Respect to Human Exposure to Radio Frequency
Electromagnetic Fields, 3 kHz to 300 GHz,” includes similar exposure limits. A summary of the
FCC’s exposure limits is shown in Figure 1. These limits apply for continuous exposures and are
intended to provide a prudent margin of safety for all persons, regardless of age, gender, size, or
health.

The most restrictive FCC limit for exposures of unlimited duration to radio frequency energy for

several personal wireless services are as follows:

Personal Wireless Service Approx. Frequency Occupational Limit Public Limit
Broadband Radio (“BRS”) 2,600 MHz 5.00mW/cm?2  1.00 mW/cm?
Advanced Wireless (“AWS”) 2,100 5.00 1.00
Personal Communication (“PCS”) 1,950 5.00 1.00
Cellular Telephone 870 2.90 0.58
Specialized Mobile Radio (“SMR”) 855 2.85 0.57
Long Term Evolution (“LTE”) 700 2.33 0.47
[most restrictive frequency range] 30-300 1.00 0.20

General Facility Requirements

Base stations typically consist of two distinct parts: the electronic transceivers (also called “radios” or
“channels”) that are connected to the traditional wired telephone lines, and the passive antennas that
send the wireless signals created by the radios out to be received by individual subscriber units. The

transceivers are often located at ground level and are connected to the antennas by coaxial cables

HAMMETT & EDISON, INC. ,
TM22569A593

ATTACHMENT B Fase 1 o1





T-Mobile West Corp. * Proposed Base Station (Site No. BA22569A)
5914 Telegraph Avenue * Oakland, California

about 1 inch thick. Because of the short wavelength of the frequencies assigned by the FCC for
wireless services, the antennas require line-of-sight paths for their signals to propagate well and so are
installed at some height above ground. The antennas are designed to concentrate their energy toward
the horizon, with very little energy wasted toward the sky or the ground. Along with the low power of
such facilities, this means that it is generally not possible for exposure conditions to approach the

maximum permissible exposure limits without being physically very near the antennas.

Computer Modeling Method

The FCC provides direction for determining compliance in its Office of Engineering and Technology
Bulletin No. 65, “Evaluating Compliance with FCC-Specified Guidelines for Human Exposure to
Radio Frequency Radiation,” dated August 1997. Figure 2 attached describes the calculation
methodologies, reflecting the facts that a directional antenna’s radiation pattern is not fully formed at
locations very close by (the “near-field” effect) and that at greater distances the power level from an
energy source decreases with the square of the distance from it (the “inverse square law”). The
conservative nature of this method for evaluating exposure conditions has been verified by numerous
field tests.

Site and Facility Description

Based upon information provided by T-Mobile, including zoning drawings by Streamline Engineering
and Design, Inc., dated February 15, 2010, it is proposed to mount eight RFS Model APX16DWV-
.16DWV-S-E-A20 directional panel antennas on an existing 76%:-foot pole sited at the rear of the
parking lot for the building located at 5914 Telegraph Avenue in Oakland. The antennas would be
mounted with no downtilt at an effective height of about 66 feet above ground and would be oriented
in pairs at about 90° spacing, to provide service in all directions. The maximum effective radiated
power in any direction would be 580 watts, representing the simultaneous operation of two channels at
290 watts each.

Presently mounted at the top of the pole are similar directional panel antennas for use by Verizon
Wireless, and there are two omnidirectional antennas mounted on the side of the pole, presumed to be
in low-power paging service. For the limited purposes of this study, those transmitting facilities are
assumed to be as follows:

Carrier Service Maximum ERP Antenna Model Height

Verizon PCS 640 watts Antel BXA185063/12 74 ft
Cellular 1,200 Antel BXA80063/8 74,
LTE 400 Antel BXA70063/8 74,

Paging 100 Andrew DB586 36

HAMMETT & EDISON, INC.
CONSLLTING ENGINFERS TM22569A593
SANFRANCIECO Page 2 of 3





T-Mobile West Corp. * Proposed Base Station (Site No. BA22569A)
5914 Telegraph Avenue * Oakland, California

Study Results

For a person anywhere at ground, the maximum ambient RF exposure level due to the proposed
T-Mobile operation by itself is calculated to be 0.00011 mW/cm?2, which is 0.011% of the applicable
public limit. The maximum calculated cumulative level at ground, for the simultaneous operation of
all three services, is 0.29% of the public exposure limit; the maximum calculated cumulative level at
the second-floor elevation of any nearby building is 0.52% of the public exposure limit. It should be
noted that these results include several “worst-case” assumptions and therefore are expected to

overstate actual power density levels.

No Recommended Mitigation Measures

Due to their mounting location, the T-Mobile antennas would not be accessible to the general public,
and so no mitigation measures are necessary to comply with the FCC public exposure guidelines. It is
presumed that the several carriers will, as FCC licensees, take adequate steps to ensure that their
employees or contractors comply with FCC occupational exposure guidelines whenever work is

required near the antennas themselves.

Conclusion

Based on the information and analysis above, it is the undersigned’s professional opinion that the base
station proposed by T-Mobile West Corp. at 5914 Telegraph Avenue in Oakland, California, will
comply with the prevailing standards for limiting public exposure to radio frequency energy and,
therefore, will not for this reason cause a significant impact on the environment. The highest
calculated level in publicly accessible areas is much less than the prevailing standards allow for
exposures of unlimited duration. This finding is consistent with measurements of actual exposure
conditions taken at other operating base stations.

Authorship

The undersigned author of this statement is a qualified Professional Engineer, holding California
Registration Nos. E-13026 and M-20676, which expire on June 30, 2011. This work has been carried
out under his direction, and all statements are true and correct of his own knowledge except, where

noted, when data has been supplied by others, which data he believes to be correct.

March 22, 2010

HAMMETT & EDISON, INC.
ONSLUTTING ENGINFERS
SAN ERANCERCO
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FCC Radio Frequency Protection Guide

The U.S. Congress required (1996 Telecom Act) the Federal Communications Commission (“FCC”)
to adopt a nationwide human exposure standard to ensure that its licensees do not, cumulatively, have
a significant impact on the environment. The FCC adopted the limits from Report No. 86, “Biological
Effects and Exposure Criteria for Radiofrequency Electromagnetic Fields,” published in 1986 by the
Congressionally chartered National Council on Radiation Protection and Measurements (“NCRP”).
Separate limits apply for occupational and public exposure conditions, with the latter limits generally
five times more restrictive. The more recent standard, developed by the Institute of Electrical and
Electronics Engineers and approved as American National Standard ANSI/IEEE C95.1-2006, “Safety
Levels with Respect to Human Exposure to Radio Frequency Electromagnetic Fields, 3 kHz to
300 GHz,” includes similar limits. These limits apply for continuous exposures from all sources and
are intended to provide a prudent margin of safety for all persons, regardless of age, gender, size, or
health.

As shown in the table and chart below, separate limits apply for occupational and public exposure
conditions, with the latter limits (in ifalics and/or dashed) up to five times more restrictive:

Frequency Electromagnetic Fields (f is frequency of emission in MHz)
Applicable Electric Magnetic Equivalent Far-Field
Range Field Strength Field Strength Power Density
(MHz) (V/m) (A/m) (mW/cm?)
0.3- 1.34 614 614 1.63 1.63 100 100
134- 3.0 614 823.8/f 1.63 2.19/f 100 180/ F
3.0- 30 1842/ f  823.8/f 489/f  2.19/f 900/ 180/f
30- 300 614 27.5 0.163 0.0729 1.0 0.2
300 - 1,500 350t 150f VNr/106  \f/238 300 71500
1,500 — 100,000 137 61.4 0.364 0.163 5.0 1.0
100077 / Occupational Exposure
~ 1007 PCS
5ZE 10 Cell |
2 283
o o B
Ay ) c 1 — - e .
0.17 /
Public Exposure
1 1 1 1 1 1
0.1 1 10 100 10° 10 10°

Frequency (MHz)

Higher levels are allowed for short periods of time, such that total exposure levels averaged over six or
thirty minutes, for occupational or public settings, respectively, do not exceed the limits, and higher
levels also are allowed for exposures to small areas, such that the spatially averaged levels do not
exceed the limits. However, neither of these allowances is incorporated in the conservative calculation
formulas in the FCC Office of Engineering and Technology Bulletin No. 65 (August 1997) for
projecting field levels. Hammett & Edison has built those formulas into a proprietary program that
calculates, at each location on an arbitrary rectangular grid, the total expected power density from any
number of individual radio sources. The program allows for the description of buildings and uneven
terrain, if required to obtain more accurate projections.
HAMMETT & EDISON, INC.

CONSULTING ENGINEERS FCC Guidelines
- SAN FRANCISCO Fl gure 1





RFR.CALC™ Calculation Methodology

Assessment by Calculation of Compliance with FCC Exposure Guidelines

The U.S. Congress required (1996 Telecom Act) the Federal Communications Commission (“FCC”) to
adopt a nationwide human exposure standard to ensure that its licensees do not, cumulatively, have a
significant impact on the environment. The maximum permissible exposure limits adopted by the FCC
(see Figure 1) apply for continuous exposures from all sources and are intended to provide a prudent
margin of safety for all persons, regardless of age, gender, size, or health. Higher levels are allowed for
short periods of time, such that total exposure levels averaged over six or thirty minutes, for
occupational or public settings, respectively, do not exceed the limits.

Near Field.

Prediction methods have been developed for the near field zone of panel (directional) and whip
(omnidirectional) antennas, typical at wireless telecommunications base stations, as well as dish
(aperture) antennas, typically used for microwave links. The antenna patterns are not fully formed in
the near field at these antennas, and the FCC Office of Engineering and Technology Bulletin No. 65
(August 1997) gives suitable formulas for calculating power density within such zones.

180 0.IxP,
Opw anxD xh’

For a panel or whip antenna, power density § = in MW/cm?2,

0.1x16xnxP,,
mt x h?

where 6w = half-power beamwidth of the antenna, in degrees, and
Pnet = net power input to the antenna, in watts,
D distance from antenna, in meters,
h = aperture height of the antenna, in meters, and
n = aperture efficiency (unitless, typically 0.5-0.8).

in mW/sz’

and for an aperture antenna, maximum power density S, ., =

2

Il

I

The factor of 0.1 in the numerators converts to the desired units of power density.

Far Field.

OET-65 gives this formula for calculating power density in the far field of an individual RF source:
2.56 x1.64 x 100 x RFF? x ERP
4 x 7 x D?

where ERP = total ERP (all polarizations), in kilowatts,

RFF = relative field factor at the direction to the actual point of calculation, and
D = distance from the center of radiation to the point of calculation, in meters.

in mW/CmZ,

power density § =

>

The factor of 2.56 accounts for the increase in power density due to ground reflection, assuming a
reflection coefficient of 1.6 (1.6 x 1.6 = 2.56). The factor of 1.64 is the gain of a half-wave dipole
relative to an isotropic radiator. The factor of 100 in the numerator converts to the desired units of
power density. This formula has been built into a proprietary program that calculates, at each location
on an arbitrary rectangular grid, the total expected power density from any number of individual
radiation sources. The program also allows for the description of uneven terrain in the vicinity, to
obtain more accurate projections.

HAMMETT & EDISON, INC.
CONSULTING ENGINEERS Methodology
SAN FRANCISCO Figure 2
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T-MOBILE WEST CORPORATION
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AUG 11200
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Planaing & Zoning Division
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{759 CREEKSIDE OAKS DR, SUITE 190

SACRAVENTO, CA 96633
TELBGRAPH & IGHWAY 24

BA22369A

CROWN CASTLE SITE ID: 816118
CROWN CASTLE SITE NAME: UC BERKELEY REV
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Oakland City Planning Commission

January 19, 2011

Case File No. CV10116

Location:

Assessors Parcel Number:
Proposal:

Applicant:
Owner:

Planning Permits
Required:

General Plan:
Zoning:
Environmental
Determination:

Historic Status:

Service Delivery District:
City Council district
Date Filed:

Staff Recommendation
Finality of Decision:

For further information:

522-20™ Street (Thomas Berkley Way) (APN 08-0645-006-
00)

Temporary surface auto-fee parking (four years), with up to 49
parking spaces

Terra Linda Development Services, LLC

Patrick White

Minor Conditional Use Permit for Auto-Fee Parking with fewer
than 50 parking spaces; Minor Variance for a surface parking lot
where the zoning provisions require auto-fee parking lots to be
enclosed or in structured garages.

Central Business District

CBD-X

Exempt, CEQA sections: 15304, Minor Alterations to land;
15311, Accessory Structures; 15332-Infill Development
Projects.

Not a PDHP; vacant

I— Downtown/West Oakland/Harbor

3

May 7,2010

Decision based on staff report

Appealable to City Council within 10 days of final action on the
project.

Contact case planner Catherine Payne at (510) 238-6168 or

cgaxne@oaklandnet.com.

SUMMARY

Terra Linda Development Services, LLC., on behalf of Patrick White, has submitted an
application for a minor variance to allow a surface auto-fee parking lot for up to 49 spaces at
522-20th Street (also known as Thomas Berkley Way), in the Central Business District (CBD).
The use is proposed on a temporary basis (four years) on a site that is currently entitled for
highrise residential development (Project Case REV070014). Auto fee parking requires a
conditional use permit in the CBD, but only if in a multi-story garage or underground. Therefore,
a variance is also required to allow for a surface parking lot.

#4





CITY OF OAKLAND PLANNING COMMISSION

Case File:  V10-116 (related to REV07-0014)
Applicant:  Terra Linda Development Services, LLC
Address: 522- 20th Street

Zone: CBD-X
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PROJECT SITE AND SURROUNDING AREA

The 4,500 square foot site is located in downtown Oakland on 20™ Street between San Pablo and
Telegraph Avenues (across from the Uptown project) and is currently vacant. The site was most
recently used as a surface parking lot for 40 spaces. The parking lot was improved without
necessary permits. The site was previously developed with a commercial building and used as
retail until it was demolished in 2000. The recently constructed Uptown residential project is
located directly across the street from the subject property. Additional surrounding land uses
include small retail businesses, offices, and residential facilities that vary in height from 2 to 23
stories. The project is located within a few blocks of the 19" Street BART station and is served
by multiple AC Transit lines. The General Plan designation for the site is Central Business
District (as described in more detail in this staff report), which anticipates a mix of high-density,
urban, residential uses with business oriented development.

BACKGROUND

The 4,500 square foot site is located in downtown, immediately north of the Uptown site. The
site was previously developed with a commercial building and contained retail uses until the
building was demolished in 2000. Since that time, the site has been used for auto-fee parking. In
2005, the property was entitled for a 5-story building with up to 20 residential units located
above 20 parking spaces and 1,700 square feet of ground floor commercial space. The project
was revised to include only 18 units in 2005 and permits are extended through December 31,
2011.

Temporary Conditional Use Permit Proposal

The application considered in this report is part of a growing interest in temporary activities in
Oakland. This interest has triggered research into and development of a temporary use permit
proposal already considered by the Planning Commission and discussed later in this report (and
Planning Commission report attached to this report as Attachment E). This applicant, however,
is interested in pursuing a temporary permit in advance of any decision by the Planning
Commission and/or City Council regarding the larger regulatory framework (a proposal may not
be in front of the City Council for several months). The City of Oakland does not currently
restrict temporary permits; however, until regulations for temporary permits are adopted, there is
no consistent method for considering and regulating temporary uses on the whole, and for
ensuring their removal after a specified period of time.

PROJECT DESCRIPTION
The proposed project is a temporary surface auto-fee parking lot at 522-20" Street in the CBD.

The project includes up to 20 marked spaces and can accommodate up to 49 vehicles with valet
services. The proposal is to accommodate the surface parking lot for up to four years on the
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expectation that the economy will improve enough to allow investment into a residential project
similar to the one approved by the Planning Commission in 2005. The site is currently paved and
fenced, and has one curb cut providing site ingress and egress. The proposed new features would
include restriping (paint) and a pay station for when valet services are not available.

GENERAL PLAN ANALYSIS

Land Use and Transportation Element

The proposed project site is located within the Central Business District (CBD) land use
designation of the Land Use and Transportation Element (LUTE). The intent of the CBD
classification is “to encourage, support and enhance the downtown area as a high density mixed
use urban center of regional importance and a primary hub for business, communications, office,
government, high technology, retail, entertainment, and transportation in Northern California.”
Although auto-fee parking is a necessary land use in a densely developed business district, the
LUTE specifically discourages surface parking (see below). Specific policies that relate to the
proposed project include the following (staff analysis of application to project is in indented,
italicized text following each policy):

e Policy D3.2: Incorporating Parking Facilities: New parking facilities for cars and
bicycles should be incorporated into the design of any project in a manner that encourages
and promotes safe pedestrian activity.

o The project relies on existing curb cuts and ingress and egress points located on
20" Street.

e Policy D6.1: Developing Vacant Lots: Construction on vacant land or to replace surface
parking lots should be encouraged throughout downtown, where possible.

o The proposed project would be temporary and would not impede planned
development of the site. The site was previously entitled for a moderate-density
residential project; however, due to the poor economy, the applicant is not able to
finance the planned project at this time. Although the proposed surface parking
lot is antithetical to the goals of the LUTE, the use would be temporary and
consistent with previous but unauthorized use of the site.

e Policy D9.1: Concentrating Commercial Development: Concentrate region-serving or
“destination” commercial development in the corridor around Broadway between 12 and
21% streets, In Chinatown, and along the Jack London Waterfront. Ground floor locations
for commercial uses that encourage a pedestrian-friendly environment should be
encouraged throughout the downtown.

o Extending use of the proposed project site as surface parking would not
contribute to concentrating region-serving and destination commercial
development in the Broadway corridor. However, the use would be temporary
during an economic time when few other land use activities are actively
supporting this goal.
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ZONING ANALYSIS

The proposed project is located in the CBD-X zoning district. Auto fee parking is conditionally
permitted in the district and is required to be in a parking structure that is a minimum of three
stories high or below grade. Accordingly, the proposed temporary surface parking lot requires
both a minor conditional use permit (for auto-fee parking with fewer than 50 parking spaces) and
a minor variance (from zoning limitations and additional criteria that require auto-fee parking to
be enclosed or below grade).

ENVIRONMENTAL REVIEW

The California Environmental Quality Act (CEQA) does not apply to denial of a project,
pursuant to CEQA Guidelines Section 15270. Therefore, no environmental review is required
should the Planning Commission deny the proposed 522-20™ Street surface auto-fee parking lot
proposal.

However, based on the size and location of the project site, staff has concluded that the auto-fee
parking project also satisfies the infill exemption allowed under CEQA Section 15332. The infill
exemption criteria follow with a brief summary of staff’s analysis included in bold text:

a) The project is consistent with the applicable general plan designation and all applicable
general plan policies as well as with applicable zoning designation and regulations;
As demonstrated in the General Plan Analysis section of this report, the
application is generally consistent with all applicable General Plan policies and
the Central Business District designation. The Zoning Analysis and Required
Findings sections demonstrate that, with approval of the CUP and Variance, the
project would be consistent with the Planning Code.

b) The proposed development occurs within city limits on a project site of no more than five
acres substantially surrounded by urban uses;
The project occupies less than one-half acre (0.1 acre). The site is located within
a developed neighborhood in Oakland and is currently occupied by a vacant
surface parking lot. The project is surrounded by commercial and urban
residential land uses.

c¢) The project site has no value as habitat for endangered, rare or threatened species;
The project site hosts no known endangered, rare, or threatened species and is
currently occupied by a paved parking lot.

d) Approval of the project would not result in any significant effects relating to traffic, noise,
air quality, or water quality;
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This project would generate a maximum of 49 hour peak-hour trips distributed
through multiple (three, at a minimum) intersections. The project would not
result in any measurable change to level of service at any of the affected
intersections.

e) The site can be adequately served by all required utilities and public services.
The project site is located in a highly urbanized area within Oakland. The site
can be served by utility and public services.

KEY ISSUES AND IMPACTS
Recommendation

Staff recommends denial of the 522-20"™ Street surface parking lot application. However,
because the Planning Commission has discretion to make findings for approval, staff has
included alternative findings for approval and conditions of approval, in addition to findings for
denial. This allows the Planning Commission the option of either denying or approving the
project. This project is very similar to a recent application at 1331 Harrison Street, which
deadlocked at the Planning Commission meeting of June 16, 2010 and was subsequently
approved by the City Council on July 20, 2010.

Site Previously Used as Surface Auto-Fee Parking

The proposed project is the renewed use of the 522-20™ Street site as a surface parking lot. The
parking lot has existed on the site since 2000 (although it was never subject to a required
conditional use permit or variance for the auto-fee parking use). The site is paved and has an
existing curb cut to provide site access and egress.

The project would be temporary, involve minimal improvements and would provide tax revenue
for the City of Oakland. At the same time, a surface parking lot contributes to a blighted and
under-utilized appearance in the Central Business District.

o Staff recommendation: If the Planning Commission wishes to consider
approval of the proposed project, staff recommends requiring a landscape
buffer along the perimeter of the site adjacent to 20" Street, and temporary
lighting of the site during the evening hours. The buffer should include
taller plants (such as attractive vines on the existing chain link fencing) to
reduce the appearance of the surface parking use. In addition, plant
containers should be of high quality materials and construction and should
be attractive. This would reduce the appearance of blight and enhance

safety.
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e Staff recommendation: Staff recommends including strict conditions of
approval ensuring a limited, four year timeframe for the use, and
guaranteeing removal of the use upon termination of the permit.

No Surface Auto-Fee Parking in CBD

The current Central Business District (CBD) zoning regulations allow auto-fee parking in the
downtown subject to a conditional use permit; however, limitations and additional criteria
require auto-fee parking to be enclosed in a structure of at least three stories or to be located
below grade. In summary, surface auto-fee parking is not permitted. Although the conditional
use permit and variance application is the appropriate tool for seeking an approval in this
instance, the CBD regulations were adopted recently and were closely crafted and vetted by key
decision makers and the community. The restriction on surface parking is a specific,
contemporary objective of the current regulations.

The proposed project is inconsistent with the Planning Code, and approval of the project would
contradict the regulations contained in the Planning Code. However, the use would be temporary
and would not ultimately restrict development of a higher and better use for the site.

o Staff recommendation: If the Planning Commission wishes to consider
approval of the proposed project, staff recommends including strict
conditions of approval ensuring a limited, four year timeframe for the use,
and guaranteeing removal of the use upon termination of the permit.

Temporary Uses

The Planning Commission recently reviewed and discussed a proposed Planning Code
Amendment that would allow temporary use permits in Oakland (see Attachment E) and has
asked staff for more information before making a recommendation to the City Council.
Currently, temporary permits are processed on a case-by-case basis and conditions of approval
are included to control the timeframe. There is no consistent process to consider, approve and
terminate temporary uses. In addition, the City Attorney’s Office has advised staff that failure to
diligently and timely enforce requirements to eliminate uses may result in the uses becoming
permanent through a property owner’s acquisition of vested rights. As a result, contrary to the
Commission’s, and even a current applicant’s intention, such uses could run with the land to
future owners. Although the Planning Commission has reviewed proposed temporary use
regulations, there is currently no consensus regarding support for such regulations.

o Staff recommendation: If the Planning Commission wishes to consider
approval of the proposed project, staff recommends including strict
conditions of approval ensuring a limited, four year timeframe for the use,
and a method and means for guaranteeing removal of the use upon
termination of the permit.
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RECOMMENDATION

Staff believes that the proposed project is inconsistent with adopted land use policy, as noted
throughout this report. However, as previously mentioned, the proposed project is consistent
with the recently approved 1331 Harrison Street project (case file CV09197). Staff recommends
denial of the project application due to the inconsistencies with policy; however, staff is
providing the Planning Commission with the option to approve or deny the application (and, as
such, staff has provided findings for either approval or denial and conditions of approval for
Planning Commission consideration). Staff recommends that the Planning Commission:

1) Hold a public hearing and receive public testimony regarding the proposed project;

2) Affirm staff’s environmental determination that either:

i. Denial of the project is not subject to CEQA, pursuant to CEQA Guidelines
Section 15270, Projects Which are Disapproved; or

ii. Approval of the project is subject to an exemption from CEQA, relying on
sections: 15304, Minor Alterations to land; 15311, Accessory Structures,
and 15332, Infill Development Projects.

3) Consider approval or denial of the Minor Conditional Use Permit and the Minor
Variance, as per one (1) of the attached two (2) sets of Findings. The Commission
shall adopt either Attachment B (for Denial) OR Attachment C (for Approval). If
Findings for Approval are made, the Conditions of Approval (Attachment D) should
also be adopted.

. Prepared by:
Catherine PW III

Respectfully submitted:

St Viilbl>

SCOTT MILLER
Zoning Manager, Planning and Zoning Division

Approved for Forwarding to the
Planning Commission:

=

ERIC ANGSTADT
Deputy Director, Community and Economic Development Agency
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Attachments:

Project Plans

Findings for Denial

Findings for Approval

Conditions of Approval

Proposed TCUP Staff Report, dated October 20, 2010, inclusive
Public Comment (email correspondence)
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ATTACHMENT B: FINDINGS FOR DENIAL

Staff believes the 522-20™ Street temporary surface parking lot proposal does not meet the
required findings for compliance with Oakland Planning Code Sections 16.136.050B (Regular
Design Review Criteria for Non-Residential Facilities), 17.134.050 (Conditional Use Permit),
and 17.148.050 (Variance Criteria), as set forth below. Required findings are shown in bold type;
explanations as to why these findings can or cannot be made are in normal type. The project’s
conformance with the following findings is not limited to the discussion below, but is also
included in all discussions in this report and elsewhere in the record.

Planning Code Section 17.136.050B (Regular Design Review Criteria for Non-Residential
Facilities and Signs):

1. That the proposal will help achieve or maintain a group of facilities which are
well related to one another and which, when taken together, will result in a well-composed
design, with consideration given to site, landscape, bulk, height, arrangement, texture,
materials, colors, and appurtenances; the relation of these factors to other facilities in the
vicinity; and the relation of the proposal to the total setting as seen from key points in the
surrounding area. Only elements of design which have some significant relationship to
outside appearance shall be considered, except as otherwise provided in Section 17.136.060;

The proposed surface parking would potentially prolong the blighted appearance of the property.
Although staff recommends the inclusion of design features to reduce blight and improve the
aesthetic quality of the site, this site would continue to be vacant a building—an important
massing tool for ensuring the presence and arrangement of buildings designed to promote and
enhance the downtown area.

2. That the proposed design will be of a quality and character which harmonizes
with, and serves to protect the value of, private and public investments in the area;

The proposed surface parking would potentially prolong the blighted appearance of the property.
Surface parking, with no architectural mass, would not complement the surrounding buildings
and investment in the Uptown area.

3. That the proposed design conforms in all significant respects with the Oakland
General Plan and with any applicable design review guidelines or criteria, district plan, or
development control map which have been adopted by the Planning Commission or City
Council.

As demonstrated in the administrative record, this project does not conform to the General Plan,
Planning Code and design objectives for the CBD zoning district. Although auto-fee parking is
permitted, surface parking is not allowed in the CBD.
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Planning Code Section 17.134.050 (Conditional Use Permit)

A CUP is required for auto-fee parking located in the CBD zoning districts.

A. That the location, size, design, and operating characteristics of the proposed
development will be compatible with and will not adversely affect the livability or
appropriate development of abutting properties and the surrounding neighborhood, with
consideration to be given to harmony in scale, bulk, coverage, and density; to the
availability of civic facilities and utilities; to harmful effect, if any, upon desirable
neighborhood character; to the generation of traffic and the capacity of surrounding
streets; and to any other relevant impact of the development.

Although the operating characteristics of the proposed auto-fee parking lot are compatible with
the intensive development of the Central Business District, the design is not compatible. A
surface parking lot results in an underutilized, potentially blighted appearance in an area that
should appear densely and attractively developed.

B. That the location, design, and site planning of the proposed development will provide a
convenient and functional living, working, shopping, or civic environment, and will be as
attractive as the nature of the use and its location and setting warrant.

Although the proposed auto-fee parking lot is convenient and functional in the context of the
intensive development of the Central Business District, the appearance of the use is not
attractive. A surface parking lot results in an underutilized, potentially blighted appearance in an
area that should appear densely and attractively developed.

D. That the proposal conforms to all applicable design review criteria set forth in the
design review procedure at Section 17.136.050.

The proposed project does not conform to all applicable design review criteria (see findings for
Section 17.136.050.B above).

Section 17.148.050 (Minor Variance from Zoning Limitations and Additional Criteria):

1. That strict compliance with the regulations would deprive the applicant of privileges
enjoyed by owners of similarly zoned property; or, as an alternative in the case of a minor
variance, that such strict compliance would preclude an effective design solution fulfilling
the basic intent of the applicable regulation.
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The CBD zoning regulations require new auto-fee parking activities to be enclosed in a three-
story (minimum) structure or located below grade. Because the proposal is for temporary auto-
fee parking, it is unreasonable to expect structured parking. However, surface parking can
contribute to blight, especially in the downtown area, and the CBD regulations are intended to
limit blight. In summary, the proposed project could prolong a blighted condition, inconsistent
with the intent of the zoning regulations and inconsistent with current Planning and Zoning
Division practice of denying temporary permits, in part because there is no mechanism for
ensuring their removal after a specified time period.

2. That the variance, if granted, will not adversely affect the character, livability, or
appropriate development of abutting properties or the surrounding area, and will not be
detrimental to the public welfare or contrary to adopted plans or development policy.

The CBD zoning regulations require auto-fee parking to be enclosed in a three-story (minimum)
structure or located below grade. Because the proposal is for temporary auto-fee parking, it is
unreasonable to expect structured parking. However, surface parking can contribute to blight,
especially in the downtown area, and the CBD regulations are intended to limit blight. In
summary, the proposed project could prolong a blighted condition, inconsistent with the intent of
the zoning regulations and inconsistent with current Planning and Zoning Division practice of
denying temporary permits.
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ATTACHMENT C:
ALTERNATIVE: OPTIONAL FINDINGS FOR APPROVAL

The Planning Commission finds that the 522-20"™ Street temporary surface parking lot proposal
meets the required findings for compliance with Oakland Planning Code Sections 16.136.050B
(Regular Design Review Criteria for Non-Residential Facilities), 17.134.050 (Conditional Use
Permit), and 17.148.050 (Variance Criteria), as set forth below. Required findings are shown in
bold type; explanations as to why these findings can or cannot be made are in normal type. The
project’s conformance with the following findings is not limited to the discussion below, but is
also included in all discussions in this report and elsewhere in the record.

Planning Code Section 17.136.050B (Regular Design Review Criteria for Non-Residential
Facilities and Signs):

1. That the proposal will help achieve or maintain a group of facilities which are
well related to one another and which, when taken together, will result in a well-composed
design, with consideration given to site, landscape, bulk, height, arrangement, texture,
materials, colors, and appurtenances; the relation of these factors to other facilities in the
vicinity; and the relation of the proposal to the total setting as seen from key points in the
surrounding area. Only elements of design which have some significant relationship to
outside appearance shall be considered, except as otherwise provided in Section 17.136.060;

The proposed conditions of approval require art panels or other attractive buffering features
along 20™ Street that would soften the appearance of the surface parking and would provide an
aesthetically appealing street frontage on a temporary basis for the duration of the project.

2. That the proposed design will be of a quality and character which harmonizes
with, and serves to protect the value of, private and public investments in the area;

The proposed conditions of approval require art panels or other attractive buffering features
along 20" Street that would soften the appearance of the surface parking and would provide an
aesthetically appealing street frontage on a temporary basis for the duration of the project.

3. That the proposed design conforms in all significant respects with the Oakland
General Plan and with any applicable design review guidelines or criteria, district plan, or
development control map which have been adopted by the Planning Commission or City
Council.

The project includes auto-fee parking, a conditionally permitted use in the Planning Code and
consistent with the Oakland General Plan. In addition, the proposed conditions of approval
require features intended to provide an aesthetically pleasing frontage along the public Right-of-
Way, consistent with the objectives of the design review criteria.
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Planning Code Section 17.134.050 (Conditional Use Permit)

A CUP is required for auto-fee parking located in the CBD zoning districts.

A. That the location, size, design, and operating characteristics of the proposed
development will be compatible with and will not adversely affect the livability or
appropriate development of abutting properties and the surrounding neighborhood, with
consideration to be given to harmony in scale, bulk, coverage, and density; to the
availability of civic facilities and utilities; to harmful effect, if any, upon desirable
neighborhood character; to the generation of traffic and the capacity of surrounding
streets; and to any other relevant impact of the development;

The proposed surface auto-fee parking use is temporary and would not hinder future and long-
term development compatible with the existing and desired neighborhood character.

B. That the location, design, and site planning of the proposed development will
provide a convenient and functional living, working, shopping, or civic environment, and
will be as attractive as the nature of the use and its location and setting warrant;

The proposed surface auto-fee parking use is temporary and would not hinder future and long-
term development of convenient, functional and attractive development. In addition, the
temporary parking use enhances convenient access to nearby shopping and work opportunities,
and conditions of approval require an attractive buffer to reduce the appearance of the surface
parking use.

C. That the proposed development will enhance the successful operation of the
surrounding area in its basic community functions, or will provide an essential service to
the community or region;

The proposed surface auto-fee parking use is temporary and would not hinder future and long-
term development that would enhance the surrounding area and provide community functions
and essential services. In addition, the temporary parking use is a community function and
essential service.

D. That the proposal conforms to all applicable regular design review criteria
set forth in the regular design review procedure at Section 17.136.050;

Consistent with the findings of Section 17.136.050, the proposed surface auto-fee parking
complies with the applicable design review criteria (see above).

i That the proposal conforms in all significant respects with the Oakland
General Plan and with any other applicable guidelines or criteria, district plan or
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development control map which has been adopted by the Planning Commission or City
Council. (Ord. 12376 § 3 (part), 2001: prior planning code § 9204)

The proposed surface auto-fee parking use is temporary and would not hinder future and long-

term development consistent with the Oakland General Plan. In addition, the temporary parking
use will serve essential services.

Section 17.148.050 (Minor Variance from Zoning Limitations and Additional Criteria):

A. With the exception of variances for adult entertainment activities or sign facilities, a
variance may be granted only upon determination that all of the following conditions are
present:

1. That strict compliance with the specified regulation would result in practical
difficulty or unnecessary hardship inconsistent with the purposes of the zoning regulations,
due to unique physical or topographic circumstances or conditions of design; or, as an
alternative in the case of a minor variance, that such strict compliance would preclude an
effective design solution improving livability, operational efficiency, or appearance.

The proposed surface auto-fee parking use is temporary. It is unrealistic to expect a temporary
use to be enclosed in a three-story structure or to be located below grade. The surface parking
design solution allows the site to be both useful to the community and retain value during
difficult economic times. The conditions of approval require elements to be incorporated into the
proposed plan that will improve the appearance of the surface parking lot.

2. That strict compliance with the regulations would deprive the applicant of
privileges enjoyed by owners of similarly zoned property; or, as an alternative in the case
of a minor variance, that such strict compliance would preclude an effective design solution
fulfilling the basic intent of the applicable regulation;

The proposed surface auto-fee parking use is temporary. It is unrealistic to expect a temporary
use to be enclosed in a three-story structure or to be located below grade. The surface parking
design solution allows the site to be both useful to the community and retain value during
difficult economic times. The conditions of approval require elements to be incorporated into the
proposed plan that will improve the appearance of the surface parking lot.

3. That the variance, if granted, will not adversely affect the character,
livability, or appropriate development of abutting properties or the surrounding area, and
will not be detrimental to the public welfare or contrary to adopted plans or development

policy;

The proposed surface auto-fee parking use is temporary. It is unrealistic to expect a temporary
use to be enclosed in a three-story structure or to be located below grade. The surface parking
design solution allows the site to be both useful to the community and retain value during
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difficult economic times. The conditions of approval require elements to be incorporated into the
proposed plan that will improve the appearance of the surface parking lot.

4. That the variance will not constitute a grant of special privilege inconsistent
with limitations imposed on similarly zoned properties or inconsistent with the purposes of
the zoning regulations;

The proposed project, a temporary surface auto-fee parking lot, is somewhat unique in Oakland.
Because the proposed use would be temporary, the grant of any privilege is short-term and
should not affect long-term satisfaction of the objectives of the Planning Code and zoning
regulations for this site.

S. That the elements of the proposal requiring the variance (e.g., elements such as
buildings, walls, fences, driveways, garages and carports, etc.) conform with the regular
design review criteria set forth in the design review procedure at Section 17.136.050.

The proposed project conforms to the design review criteria, as demonstrated above. The
proposed conditions of approval require an aesthetic treatment facing the public Right-of-Way
that would both reduce any appearance of blight related to the surface parking, and would
provide an aesthetically appealing street frontage.
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ATTACHMENT D:
CONDITIONS OF APPROVAL

522-20™ Street (case file V10116)

Approved Use

Ongoing

a) The project shall be constructed and operated in accordance with the authorized use as
described in the application materials, staff report dated January 19, 2011, and the plans
dated June 27, 2006 and submitted on May 7, 2010, and as amended by the following
conditions. Any additional uses or facilities other than those approved with this permit, as
described in the project description and the approved plans, will require a separate
application and approval. Any deviation from the approved drawings, Conditions of
Approval or use shall required prior written approval from the Director of City Planning or
designee.

I1.b) This action by the City Planning Commission (“this Approval”) includes the approvals
set forth below. This Approval includes: Minor Conditional Use Permit and Minor
Variance for 522-20" Street, under Municipal Code Sections 17.134.050 and
17.148.050, respectively.

1. Effective Date, Expiration, Extensions and Extinguishment

Ongoing

Unless a different termination date is prescribed, this Approval shall expire two years from
the approval date, unless within such period all necessary permits for construction or
alteration have been issued, or the authorized activities have commenced in the case of a
permit not involving construction or alteration. Upon written request and payment of
appropriate fees submitted no later than the expiration date of this permit, the Director of
City Planning or designee may grant a one-year extension of this date, with additional
extensions subject to approval by the approving body. Expiration of any necessary building
permit for this project may invalidate this Approval if the said extension period has also
expired.

2. Scope of This Approval; Major and Minor Changes
Ongoing
The project is approved pursuant to the Planning Code only. Minor changes to approved
plans may be approved administratively by the Director of City Planning or designee. Major
changes to the approved plans shall be reviewed by the Director of City Planning or
designee to determine whether such changes require submittal and approval of a revision to
the approved project by the approving body or a new, completely independent permit.

3. Conformance with other Requirements
Prior to issuance of a demolition, grading, P-job, or other construction related permit
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b) The project applicant shall comply with all other applicable federal, state, regional and/or
local laws/codes, requirements, regulations, and guidelines, including but not limited to
those imposed by the City’s Building Services Division, the City’s Fire Marshal, and the
City’s Public Works Agency. Compliance with other applicable requirements may require
changes to the approved use and/or plans. These changes shall be processed in
accordance with the procedures contained in Condition of Approval 3.

¢) The applicant shall submit approved building plans for project-specific needs related to
fire protection to the Fire Services Division for review and approval, including, but not
limited to automatic extinguishing systems, water supply improvements and hydrants, fire
department access, and vegetation management for preventing fires and soil erosion.

4. Conformance to Approved Plans; Modification of Conditions or Revocation
Ongoing
a) Site shall be kept in a blight/nuisance-free condition. Any existing blight or nuisance shall
be abated within 60-90 days of approval, unless an earlier date is specified elsewhere.

b) The City of Oakland reserves the right at any time during construction to require
certification by a licensed professional that the as-built project conforms to all applicable
zoning requirements, including but not limited to approved maximum heights and
minimum setbacks. Failure to construct the project in accordance with approved plans
may result in remedial reconstruction, permit revocation, permit modification, stop work,
permit suspension or other corrective action.

¢) Violation of any term, Conditions of Approval, or project description relating to the
Approvals is unlawful, prohibited, and a violation of the Oakland Municipal Code. The
City of Oakland reserves the right to initiate civil and/or criminal enforcement and/or
abatement proceedings, or after notice and public hearing, to revoke the Approvals or alter
these Conditions of Approval if it is found that there is violation of any of the Conditions
of Approval or the provisions of the Planning Code or Municipal Code, or the project
operates as or causes a public nuisance. This provision is not intended to, nor does it limit
in any manner whatsoever the ability of the City to take appropriate enforcement actions.
The project applicant shall be responsible for paying fees in accordance with the City’s
Master Fee Schedule for inspections conducted by the City or a City-designated third-party
to investigate alleged violations of the Conditions of Approval.

5. Signed Copy of the Conditions of Approval
With submittal of a demolition, grading, and building permit
A copy of the approval letter and Conditions of Approval shall be signed by the property
owner, notarized, and submitted with each set of permit plans to the appropriate City agency
for this project.
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6. Indemnification

Ongoing

a) To the maximum extent permitted by law, the applicant shall defend (with counsel
acceptable to the City), indemnify, and hold harmless the City of Oakland, the Oakland
City Council, the City of Oakland Redevelopment Agency, the Oakland City Planning
Commission and its respective agents, officers, and employees (hereafter collectively
called City) from any liability, damages, claim, judgment, loss (direct or indirect)action,
causes of action, or proceeding (including legal costs, attorneys’ fees, expert witness or
consultant fees, City Attorney or staff time, expenses or costs) (collectively called
“Action”) against the City to attack, set aside, void or annul, (1) an approval by the City
relating to a development-related application or subdivision or (2) implementation of an
approved development-related project. The City may elect, in its sole discretion, to
participate in the defense of said Action and the applicant shall reimburse the City for its
reasonable legal costs and attorneys’ fees.

b) Within ten (10) calendar days of the filing of any Action as specified in subsection A
above, the applicant shall execute a Letter Agreement with the City, acceptable to the
Office of the City Attorney, which memorializes the above obligations. These obligations
and the Letter of Agreement shall survive termination, extinguishment or invalidation of
the approval. Failure to timely execute the Letter Agreement does not relieve the applicant
of any of the obligations contained in this condition or other requirements or conditions of
approval that may be imposed by the City.

7. Compliance with Conditions of Approval
Ongoing
The project applicant shall be responsible for compliance with the recommendations in any
submitted and approved technical report and all the Conditions of Approval set forth below
at its sole cost and expense, and subject to review and approval of the City of Oakland.

8. Severability
Ongoing
Approval of the project would not have been granted but for the applicability and validity of
each and every one of the specified conditions, and if one or more of such conditions is
found to be invalid by a court of competent jurisdiction this Approval would not have been
granted without requiring other valid conditions consistent with achieving the same purpose
and intent of such Approval.

9. Job Site Plans
Ongoing throughout demolition, grading, and/or construction
At least one (1) copy of the stamped approved plans, along with the Approval Letter and
Conditions of Approval, shall be available for review at the job site at all times.
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10.

11.

Special Inspector/Inspections, Independent Technical Review, Project Coordination

and _Management
Prior to issuance of a demolition, grading, and/or construction permit

The project applicant may be required to pay for on-call third-party special
inspector(s)/inspections as needed during the times of extensive or specialized plancheck
review or construction. The project applicant may also be required to cover the full costs of
independent technical review and other types of peer review, monitoring and inspection,
including without limitation, third party plan check fees, including inspections of violations
of Conditions of Approval. The project applicant shall establish a deposit with the Building
Services Division, as directed by the Building Official, Director of City Planning or
designee.

Compliance with Temporary Permit Timeframe

Within 45 days of project approval, and final agreement approved by City and applicant
required prior to commencement of any operation of approved land use

The project applicant shall provide the following to the City of Oakland: for its review and
approval:

a. Plans indicating the design and accommodation of a sign to be posted on the
front property line throughout the life of the permit, with a minimum size of 3
feet wide by 3 feet tall, indicating the permit case file number and termination

date of the permit.

b. Revisions to plans dated June 27, 2006, to indicate the specific art feature(s) to
be provided on the art panels facing 20th Street.

c. Plans for restoration of the affected site to its original condition. and a cost

estimate for such prepared by a qualified professional.

d. An agreement, on a form prescribed by the City of Oakland and signed by the
land owner and all project operators and to be binding upon all heirs
successors and assigns of the foregoing as well as recorded against the
property;:

1. Acknowledging the temporary nature of the permit for a four-year
duration from the effective date of this permit;

2. Agreeing to only improve the site with temporary furnishings and
to limit investment into the property in accordance with the
approved plans;

3. Agreeing to immediate and unconditional removal of the approved
land use and related improvements upon permit expiration;

4. Agreeing that the permit, and the right to continue the uses
authorized by the permit shall be extinguished immediately and
automatically upon expiration of the permit and shall not be
subject to any requirement for further notice, public hearing or
appeal;
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5. Agreeing that the applicant, the property owner and any project
operator(s) (including any heirs, successors or assigns) waives any
right to such notice or hearing;

6. Agreeing that any violation of the terms and conditions of this
permit shall be subject to assessment and penalties, as specified in
OMC Chapter 1.12;

7. Acknowledging that no permit extensions shall be allowed and,
under no circumstances, shall the approved use continue beyond
the termination date of this permit; and

8. Agreeing not to contest any code enforcement actions taken if the
land use is not immediately discontinued and/or related
improvements are not immediately removed in accordance with the
approved plan, or there is any other violation of terms and
conditions relating to the limited duration of this permit.

e. Provision of a bond or other financial security in a for and amount, acceptable
to the City of Oakland, to ensure removal of the permitted use and
improvements upon permit termination, which security shall be a minimum of
$40,000, but which may be increased as determined necessary by the City
(e.g., to reflect engineer’s estimates for removal or other increased costs) .
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ATTACHMENT E:
Proposed TCUP Staff Report, dated October 20, 2010, inclusive





Oakland City Planning Commission

Zoning:

Environmental Determination:

Case File No. ZT100007
1

Location: Citywide

Proposal: Planning Code Amendment to include Temporary Conditional Use Permit regulations
Project sponsor(s): Planning Commission
Owner(s): NA
Case File Number(s): ZT100007
Planning Permits Required: Planning Code Amendment
General Plan: All

All

The proposal relies on the previously certified Environmental Impact Report (EIR) for
the Land Use and Transportation Element of the General Plan (1998); the EIR for the
1998 Amendment to the Historic Preservation Element of the General Plan; the Housing
Element Update Initial Study/Mitigated Negative Declaration (2004); and CEQA '
Guidelines Section 15183, “Projects Consistent with a Community Plan, General Plan
or Zoning” ‘

All, including Areas of Primary Importance (APIs), Areas of Secondary Importance

Historic Status:
: , (ASIs), landmark properties, and other historically rated properties.

Service Delivery District: All
City Council District: All
Status: Proposal forwarded to the Planning Commission without ZUC recommendation
Action to be Taken: Consider recommendation to City Council
Finality of Decision: Decision by City Council
For further information: Contact case planner Catherine Payne at (510) 238-6168 or by email at

s ' cpayne@aklandnet.com '
SUMMARY

The proposed Planning Code amendment addressed in this report would provide a coordinated
framework for the City of Oakland to consider conditional use permits for temporary land uses
throughout the city. The proposal would provide standards and procedures for temporary uses
and responds to an economic climate that has hindered permanent and highest-use development
of sites in Oakland. The proposed text amendment is summarized in this report. Please see
Attachment A for the proposed zoning text amendments. The Planning Commission is asked to ‘
make a recommendation to the City Council regarding the proposed Temporary Conditional

Use Permit regulations (TCUP). The Planning Commission voted to continue this item from

the September 1, 2010 Planning Commission agenda to the October 20, 2010 Planning

Commission agenda.

#6

STAFF REPORT
October 20, 2010
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PROJECT SITE AND SURROUNDING AREA

The proposed TCUP regulations would apply citywide. However, staff has outlined variants of
the proposal for Planning Commission consideration that apply only to the Central Business
District and/or exclude the Central Business District (see “Project Description” section, below,

for discussion of variants).

BACKGROUND

During this current economic downturn, Oakland land owners with vacant or underutilized
parcels are interested in maintaining the economic viability of the land and yet are not able to
finance permanent development of the highest and best use. In particular, Oakland hosts a large
inventory of vacant or underutilized lots with no current entitlements as well as vacant lots that
are entitled for permanent development yet are not able to secure financing for said
development. In order to reduce the blight of vacant lots and promote economic development
in this challenging economic climate, staff proposes consideration of regulations that would
allow short-term uses of vacant and underutilized properties with relaxed standards to reduce
blight and promote economic development in a realistic manner.

Zoning Update Committee

The Zoning Update Committee of the Planning Commission (ZUC) reviewed the TCUP
proposal twice, on February 17 and April 21, 2010. Although the ZUC forwarded the proposal
to the Planning Commission for consideration, the ZUC did mnot, as a body, support the ’
proposal. In summary, the ZUC expressed concerns about diluting recently adopted zoning
regulations, hindering development of higher and better uses of affected parcels, and the ability
to enforce the regulations. A complete list and analysis of ZUC concerns is provided in the
“Key Issues and Impacts” section of this report.

Community Input '

Commumty members voiced their opinions regarding the proposed TCUP regulations at both
the February 17 and April 21, 2010 ZUC hearings. In summary, community members
expressed opmlons both for and against the proposed regulations. A complete list and analysis
of community opinions expressed to date i is provided in the “Key Issues and Impacts™ section of

this report.

PROJECT DESCRIPTION

The proposed project is a Planning Code amendment (amendment) defining and regulating the
application of temporary conditional use permits in Oakland. The amendment would allow
currently permitted and conditionally permitted activities on a site, with relaxed limitations and
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standards and without affecting underlying entitlements. One example of this would be
allowing surface auto-fee parking lots in the Central Business District for a three-year period;
the existing CBD Planning Code regulations allow auto-fee parking, but limitations require the
parking to be enclosed and above the ground floor. Under the proposed amendment, the CBD
limitations could be relaxed and surface parking would be allowed only on a short-term
temporary basis. This would allow an economically viable, though not necessarily the highest
and best, use of a site that might otherwise be undeveloped in this economy. The short
timeframe would not hinder development of a permanent and better use for the site should the

economy improve in the near future.
The amendment includes the following key components:

1. Limited duration: The amendment includes a permit life of three years. The
regulations allow a one-time, one year extension with no other options for extending
the life of the original permit. In summary, a permit could have a maximum active
life of up to four years, including the one-time extension. :

2. Relaxation of Planning Code “Limitations” and “Additional Criteria”. The
amendment would generally require that the proposed land use be permitted or
conditionally permitted in the underlying zoning district (with a few exceptions, as
noted below); however, the amendment would authorize a temporary CUP to relax
limitations and criteria that apply to the proposed land use in the underlying zoning
district. This would protect the compatibility of land uses in the underlying zoning
district while allowing flexibility to allow use locations and design that are viable in

"an economically challenging climate on a temporary basis. In some cases, where a
permitted use would otherwise require a minor variance to waive “limitations” and
“additional criteria”, the use could be processed through the TCUP process as a
temporary use, and would thereby allow a use that otherwise would not be
contemplated by the Planning Code.

3. Provisions for removal of use upon permit expiration: The proposed amendment
includes requirements for a site restoration plan, financial security, and a recorded
agreement to ensure termination of any permitted use or improvement upon permit
expiration. The proposed amendment also would require that any improvements be
of a temporary nature, as determined by the City. The proposed regulations -
additionally cite the City’s existing ability to penalize any violations of the terms of
a temporary conditional use permit.

4. No effect on existing land use entitlements: Any permit granted under the
amendment would not terminate or otherwise affect any existing land use
entitlements. In this way, a site can host a temporary use while maintaining any
existing entitlement for a higher and better use in the future.

5. Included Activities and Facilities: The following uses could be considered under the
proposed regulations, regardless of whether or not they are currently permitted or
conditionally permitted in the underlying zoning district: Active Mini-Park; Passive
Mini-Park; Special Use Park; Nonassembly Cultural Civic; Recreational Assembly
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Civic; Crop and Animal Raising; and Plant Nursery Agricultural. These uses are
generally beneficial and community-serving uses that do not necessarily require
extensive improvements of result in substantial impacts to the community.

6. Excluded Activities or Facilities: Alcoholic Beverage Sales Commercial, Tobacco-

* oriented Uses, Adult Entertainment, and Check Cashier and Check Cashing Activity
are excluded under the proposed regulations. These activities typically involve
substantial impacts to the communities in which they are located and are not
consistent with the nature of the TCUP proposal.

Project Variants

Staff has included various options of the draft amendment for consideration by the. Planning
Commission. The following discussion and matrix outline the options and their benefits and

disadvantages: -
No Action

Taking no action on a temporary use permlt proposal would retain the status quo Currently,
there are a small number of active (and unabated) temporary permits on file in Oakland
(generally, these are condmonal use penmts issued with a condition for termination of the use
by a date certain). Should the City receive future applications for temporary uses (CUP;
variance or DA applications);, there are a few existing options for considering such proposals:
the City could deny the apphcatlon orapprove the application with conditions of approval to
limit the duration of the use and impose conditions such as those specified in this proposal to
avoid future claim that the use has become vested. ,

 This approach does not contradict the existing Planning Code. However, this-approach
provides less land use flexibility, on a comprehensive basis, to address a fluctuating economy
‘than would the proposed amendment, and it provides no systematic formula for considering or

terminating temporary uses.
~ Citywide TCUP

A Citywide TCUP, which embodies staff’s requirements, as fully described above and in
Attachment A to this report, would establish a standardized regulatory process for considering
temporary use applications. The proposed regulations allow for a wide variety of uses currently
permitted or conditionally permitted in the underlying zoning district. Relaxation of
development standards, however, would allow site design that would otherwise not be
permitted (surface parking would be allowed in districts where auto fee parking is permitted but
development standards restrict surface parking).

Relaxation of standards, in some cases, would potentially contradict the intent of the Planning
Code. However, the intent of the Planning Code is to establish standards and requirements for
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permanent uses. With respect to the proposed amendment, the temporary nature of the uses
may lessen the concern about allowing uses that might be considered undesirable on a
permanent basis. Temporary use permits, in general, would potentially discourage development
of higher and better permanent land uses, extending blighted conditions into the future.
Nonetheless, a consistent permitting process ensures consistent application of regulations and
conditions of approval, and better controls the termination of the temporary uses.

Trial Citywide TCUP

A trial Citywide TCUP program would include the regulations proposed in Attachment A (and
described above); however, the trial program would sunset on a date certain. This would allow
the City to test the benefits and disadvantages of the TCUP concept during the current

economic downturn. By extinguishing the trial on a date certain, the City can control
termination of any uses permitted during the trial period. In addition, a trial program would
allow the City to consider whether to cease, continue and/or alter the regulations on an extended

or permanent basis.
Trial TCUP-CBD

A trial TCUP program in the Central Business District (CBD) would generally include the

" regulations proposed in Attachment A; however, application would be limited to the CBD. In
this way, the trial TCUP-CBD program would specifically address the current, active interest in
temporary uses, as the current applications are for surface parking in the downtown area. The
trial program would allow the City to consider the advantages and disadvantages of such
regulations on a limited basis with the most controversial uses.

Trial TCUP-no surface parking

A trial TCUP that does not allow surface parking would generally include the regulations
proposed in Attachment A and would apply Citywide; however, surface parking would not be
allowed as a temporary use. A trial Citywide TCUP that does not allow any surface parking
may be desirable in terms of the allowable land uses. It should be noted, however, that this
proposal would not address actual demand for temporary permits, all of which are for surface

parking.

Development Agreement

J

Whether or not the City of Oakland adopts any specific policy, the City has the ability, on a
case-by-case basis, to adopt DAs to extend the life of existing land use entitlements in exchange
for the placement of desirable temporary land uses on entitled sites during the interim period.
This approach would be specific to currently entitled properties and would require City Council
- consideration on a case-by-case basis. The City can dictate the appropriate interim uses and the
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extent and quality of improvements, accessibility and other design features, as the approach
would be incentive-based.

Minor and Major Permit Procedures

The current proposal includes a two-tiered procedure to process both major and minor
temporary conditional use permit applications (based on the major and minor conditional use
permit definitions included in Planning Code Section 17.134.020). In the proposed regulations,
uses that are outright permitted or are subject to a minor conditional use permit procedure
would be subject to the minor procedure (staff-level approval, with no required public hearing,
appealable to the Planning Commission); uses that are subject to a major conditional use permit
procedure would continue to be subject to a major permit procedure (subject to a public hearing
‘before the Planning Commission, appealable to the City Council). This approach would ensure
broader public-participation and scrutiny in the review of more extensive temporary use
proposals, but would also potentially take a longer time to complete review than would
specifying that all temporary CUPs are processed as minor CUPs.

Design standards that would potentially trigger a minor or major variance (such as “limitations”
or “additional criteria” that require a use to be enclosed, located above the ground floor or
located below grade) would not affect whether a TCUP application is considered major or

minor. - - -.

The Planning Commission has the option of alternatively considering a minor permit process
for all temporary conditional use permit applications to simplify and streamline the proeess for
temporary uses. : e

TEMPORARY CUP OPTIONS MATRIX

Option Benefits Disadvantages Additional Notes
No Action e Does not contradict Planning Code; e No land use flexibility to address ¢ Could amend SCOA to
. o Allows uses for a limited timeframe fluctuating economy allow temporary uses on
i ) . e No systematic formula for case-by-case basis with
considering temporary use consistent conditions
proposals; e Temporary use proposals
¢ No systematic approach to would be considered under

terminating approved temporary existing CUP, variance or

uses; DA procedures
o Difficult to ensure removal of uses :
(politically and in terms of City
ability to monitor);
e Temporary uses can become
vested, permanent;

Citywide TCUP | Allows uses for a limited timeframe e Difficult to remove from Planning ¢ To adopt permanently,
¢ Provides consistent formula for Code if regulations prove to be would need to go to
processing temporary use proposals; problematic Council for approval
o Responds to economic reality by ¢ In some cases, allows uses that
allowing more land use flexibility contradict permanent controls in
e Provides similar permitting Planning Code;
opportunity throughout Oakland e May discourage development of
o Ensures uses do not become vested permanent higher and better use;
Trial Citywide o Same advantages as “Citywide .| & May discourage development of » To adopt would need to go to

TCUP” permanent higher and better use; ZUC, Planning Commission
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TCUP

Sunset controls termination of
permits

Sunset allows evaluation of
effectiveness of regulations

In some cases, allows uses that
contradict permanent controls in
Planning Code;

and Council for
recommendation and
approval

Trial TCUP- o Addresses actual demand at this time e Does not cover the current - * To adopt would need to go to
CBD for temporary permits demand located outside of ZUC, Planning Commission
e Limits area to where greatest demand downtown (e.g., near West and Council for
exists Oakland BART) recommendation and
o Sunset controls termination of e May discourage development of approval
permits permanent higher and better use;
¢ Sunset allows evaluation of o In some cases, allows uses that
effectiveness of regulations contradict permanent controls in
o Allows uses for a limited timeframe Planning Code;
¢ Provides consistent formula for
processing temporary use proposals;
¢ Responds to economic reality by
allowing more land use flexibility
o Ensures uses do not become vested
Trial TCUP-no |* Addresses community concerns e Does not address actual demand * To adopt would need to go to

surface parking

regarding surface parking

at this time for temporary permits
Limits financial benefit for City

ZUC, Planning Commission
and Council for

L]
e Sunset controls termination of o Does not consider that use could recommendation and
permits be acceptable on temporary basis approval
¢ Sunset allows evaluation of e May discourage development of
+ effectiveness of regulations permanent higher and better use;
B e Allows uses for a limited timeframe ¢ In some cases, allows uses that
v " o Allows uses for a limited timeframe contradict permanent controls in
e Provides consistent formula for Planning Code; -
processing temporary use proposals; s et
e Responds to economic reality by
allowing more land use flexibility
o Ensures uses do not become vested
Development ¢ Incentive-based e Limited to entitled properties » Could negotiate specific
Agreement o Limited to entitled properties e Does not address actual demand terms and conditions for
¢ City can require extensive at this time for temporary permits temporary use proposals
improvements, maintenance, e May discourage development of « DA requires no new policy
insurance permanent higher and better use; adoption
e Allows uses for a limited timeframe o No systematic formula for
considering other types of
temporary use proposals;
Minor and o Consistent with Planning Code e Potential longer timeframe for
Major Permit procedures for consideration; consideration of extensive uses
Procedures o Allows uses for a limited timeframe
e Allows public input and scrutiny of
extensive uses
GENERAL PLAN ANALYSIS

" The proposed Planning Code amendment would be consistent with the General Plan in that it
would only allow uses currently permitted or conditionally permitted in the underlying zoning
districts. This amendment would not conflict with any goals or objectives of the General Plan.
It might be argued that allowing temporary uses that are not the highest and best use of a site
would potentially hamper or slow achievement of General Plan goals and objectives. On the
other hand, the proposal would allow productive use of vacant or underutilized sites during
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times of economic hardship, and the proposal would allow development with the highest and
best land use following the termination of any temporary use permit.

ZONING ANALYSIS

The proposed Planning Code amendment would be consistent with the Planning Code in that it
would only allow those uses currently permitted or conditionally permitted in the underlying
zoning districts. However, the amendment would also allow the relaxation of development
standards that might otherwise apply to a proposed use. An example of this is surface parking
lots in the Central Business District (CBD). Although “auto-fee parking” is a conditionally
permitted use in the CBD, “limitations” and “additional criteria” require the use to be enclosed
in a thee-story (minimum) structure or located below-grade, thereby requiring a variance from
said “limitations”. Under the proposed amendment, surface auto-fee parking, otherwise
prohibited in the CBD by the Planning Code, “would be permitted on a temporary basis.
Although the- design of the proposed land use, even on.a temporary basis, conflicts with the
Planning Code, the site would continue to be subject to the base (existing) Planning Code
regulations upon termination of any temporary permit. :

ENVIRONMENTAL REVIEW

The proposal relies on the previously certified Enwronmental Impact Report (EIR) for the Land
Use and Transportation Element of the General Plan (1998); the EIR for the 1998 Amendment to
the Historic Preservation Element of the General Plan; the Housing Element Update Initial
Study/Mitigated Negative Declaration (2004); and CEQA Guidelines Section 15183, “Pr03ects
Consistent with a Community Plan, General Plan or Zoning”. No further envuonmental review is
required.

)

/

KEY ISSUES AND IMPACTS

Community Comments ;

The ZUC considered the proposed regulations and received public testimony at their regularly
scheduled meetings on February 17 and April 21, 2010. The ZUC and community members
made comments regarding the proposal at both meetings. The following is a summary of the
comments and staff response and/or analysis (in indented italics below each comment):

ZUC Comments

e The ZUC forwards this proposal to the Planning Commission without a
recommendation.
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o The ZUC met twice to consider the TCUP regulation proposal and did not come
to consensus regarding a recommendation. ZUC opinions range from support
for establishing a procedure to consider temporary uses to concerns about
temporary uses either becoming permanent or hindering permanent
development of higher and better uses.

e Include penalties to provide applicant incentive to remove use upon termination of
permit.

o The Oakland Municipal Code (OMC Chapter 1.12) authorizes assessment and
penalties for violations of the Planning Code (OMC Title 17), including fines
and liens. In addition to the proposed deed restrictions, improvement security
and signed and notarized acknowledgement of temporary permit, existing
penalties should ensure a high degree of self-enforcement of the proposed
regulations. In addition, the proposal includes a requirement for project
signage indicating the temporary nature of the permit and expiration date,
informing neighbors and visitors of the terms of the permit and supporting the
identification of any violations.

e Do we want surface auto-fee parking in downtown when it is currently not permitted?
Even on temporary basis?

o The only active interest in the proposed regulations thus far has been from
applicants interested in conducting surface parking. Accordingly, staff
recommends including this use. The Planning Commission has the option of
recommending a trial period for the regulations to determine the benefits and
disadvantages based on actual experience. '

e The proposal goes against current regulations (specifically, the newly adopted Central
Business District regulations do not allow surface parking, and the proposed regulations
would allow surface parking on a temporary basis).

o This is the intent of the regulations: only allow land uses that are currently
outright or conditionally permitted, but relax development standards to allow
for the use to exist on a temporary basis. The Planning Code currently has no
option for considering temporary permits; therefore, by definition, the proposal
will contradict existing standards that require permanent improvements.

e This proposal allows land owners to continue to own land purchased at too high a value;
this land will be difficult to develop at the inflated value. If the land remains vacant,
then the owners may be forced to sell at a lower (current) value; at a lower value, new
owners may be able to develop the highest and best use.

o - This viewpoint supports the option to recommend no action regarding
temporary conditional use permits. With this option, the City would have no
legally defensible method or established standards for addressing desirable
temporary uses.

e Alcoholic beverage sales should be included in the proposal.

o It is recommended that the following activities be excluded from the TCUP
provisions: alcoholic beverage sales, tobacco-oriented uses, adult
entertainment, check cashier.and check cashing. These uses have
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characteristics that would generally make them unsuitable for temporary
periods, or otherwise would have adverse impacts.
e The security amount should be determined by cost-benefit analysis to ensure that itis
fair and achieves the goal of limiting use to approved timeframe.

o The purpose of the security is to enable the City to ensure (or, if the permittee
fails to perform, to undertake) removal of the usel/improvements upon permit
expiration; that is the nexus that needs to be made. The City’s financial benefit
Jfrom the use comes from business, property and other taxes and not from fee or
the security amount required to ensure removal of the temporary improvements.
In addition, the required deed restriction, agreement to the terms of the permit,
and established violation process are designed to ensure the removal of the use
upon permit termination. »

e Tt will be difficult to remove commumty—servmg uses (such as community gardens and
public art installations) upon permit expiration. People will fight to keep these uses.

o Although people may argue to keep temporary uses beyond the life of the permit,
the regulations are drafted to both ensure compliance with the established time
limits and alert the public to the temporary nature of the use (the proposed
regulations include a requirement for site signage indicating that the use is
temporary and that the use shall be removed by a date certain). There should be
no misunderstanding about the temporary life of the use under the proposed
regulations; however, the regulat‘ions cannot control any desire there may be to
extend the use. - ,

e Would this proposal comply with Senate Bill (SB) 375 ? (Greenhouse Gas Reduction)

o This proposal-does not directly relate to SB375. However, it could be argued
that increasing parking possibilities in downtown Oakland and thereby
temporarily limiting housing and office development opportunities directly

- encourages driving, and indirectly supports sprawl. At the same time, it should
be noted that where the proposed regulations would allow surface parking, auto
fee parking is already permitted on a permanent basis.
e Tier application fees so that more lucrative uses pay higher fees than more financially
modest and/or community-serving uses.
o The City can set different fees by permit Zype but cannot charge different fees
 based on proposed land use or potential value of use. The City establishes fees
based on the reasonable cost of providing the permitting services and cannot
charge based on the profitability of the use that is the subject of the permit.
e Consider allowing a one-time, one-year extension with no option to renew the permit.

o Staff agrees that this would be an effective way to help ensure that temporary
uses remain temporary. The proposed regulations reflect this comment.

e Consider limiting the number of cars allowed for surface parking and/or portable lifts.

o There are currently no restrictions on portable car lifts in the City of Oakland.
The Planning Commission could consider limiting parking to 49 or fewer
parking spaces, consistent with the threshold for minor conditional use permits.

e Consider a trial period to test regulations.
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o This staff report includes an optional proposal for a trial period in order to
determine the benefits and disadvantages of temporary permits based on actual
experience. .

Public Testimony (At ZUC public hearings on February 17 and April 21, 2010,
respectively)

e The Temporary Conditional Use Permit concept is acceptable for community-serving
uses; however, some seasonal sales currently operate without any permit--this permit
process, including the security requirement, would be prohibitive for these short-term
uses (3-4 months per year);

o The permit process could be used to provide approval of seasonal temporary
uses throughout the life of the permit. For example, a land owner could submit
an application for seasonal sales from September through December every year

: for three years.

e Temporary Conditional Use Permits should be minor and not major permits.

' o The current proposal is for applications to be processed with a two-track
approach, similar to how conditional use permits are currently processed.
Applications for projects that fit the minor or administrative definition would be
subject to a minor permit process. Applications for projects that fit the major
definition would be subject to a major permit process.

e Allow temporary uses that would otherwise require a variance.

o This is an option that would facilitate increased use of currently vacant
properties in the near term; the proposal would allow only permitted and
conditionally permitted uses, and would relax the zoning “limitations” and

“additional criteria” that require permanent or unrealistic design and
improvements for a temporary use. Staff recommends keeping the current
proposal narrow to monitor the success of the regulations. In the future, should
there continue to be interest in allowing uses that would otherwise require a
variance, the City could consider expanding the regulations.

e How would vehicular food vendors be addressed by this proposal?

o The activity is currently considered within the “fast food” classification and, as
such, would be permitted under the proposed regulations wherever ‘fast food”
is currently permitted or. conditionally permitted.

e The lack of current investment in Oakland necessitates permitting land uses that are not
ideal.

o This viewpoint supports an option to adopt the proposed regulations or a trial,
and to include both permitted and conditionally permitted uses (without
limitation).

e Vacant lots can be a nuisance; there is current parking demand in CBD, and such
activity would generate revenue for the City.
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o This viewpoint supports an option to adopt the proposed regulations or a trial,
and to include both the permitted and conditionally permitted uses (without

limitation).
e The proposal weakens the Planning Code by allowing uses that were never intended to

be permitted (surface parking in CBD).

o The proposal would only allow land uses that are currently permitted or
conditionally permitted in the underlying zoning district. However, the proposal
would relax development standards to allow for the use to exist on a temporary
basis. The Planning Code currently has no option for temporary permits;
therefore, by definition, the proposal will contradict exzstmg standards that
require permanent improvements.

e Surface parking is ugly, and causes hazards for pedestrians and bicyclists.

o This is an argument to exclude surface parking from any recommendation to
move the proposed regulations forward. However, it should be noted wherever
surface parking would be permitted as part of this proposal, auto fee parking is

- already permitted or conditionally permitted. Surface and above-grade auto-fee
parking generally have the same access and egress condztzons in terms of

number of drzveways 7
T estimonz Submih‘ea’ in Writing'

e The life of the permit should be four years (rather than three)
o * The current life of a land use entitlement in Oakland is two years and an
additional one year ‘extension.: The proposed three-year timeline for the
Temporary Conditional Use Permit is consistent with current practice.
o There should be no limit on the number of permit renewals.
o. The proposed three-year time period is consistent with the current life of a land
" use entitlement in Oakland. This approach ensures that temporary uses are, in
. Jfact, temporary and do not become long-term or permanent.
e The security should be reduced to $20,000.
o The purpose of the security is for removal of any improvements upon permit
expiration should the property owner not comply with the terms of the permit.
The proposed regulations generally require up to $40,000 for the security (more
or less at the discretion of the Planning Department); however, some proposed
" uses with minimal improvements may have a much lower security requirement.
It should be noted that that the proposed $40,000 security would include any
required demolition permit fee and the actual costs of removing improvements
(such as temporary fencing, planters, and other temporary structures).
e Surface parking should include a landscaping or public art buffer, or combination
thereof.
o Staff supports this recommendatzon and the proposed regulations are revised

accordingly.





Oalkdand City Planning Commission October 20, 2010
Case File No. ZT100007 Page 13

e Surface parking should incorporate storm water runoff diversion to protect Lake Merritt
and the San Francisco Bay. _

o The proposed regulations require all improvements to be temporary. For those
projects that would be required to meet existing storm water runoff
requirements, they would need to demonstrate that they could do so with only
temporary improvements; otherwise, such proposals would be denied.

San Francisco’s Approach

The City of San Francisco is currently working with owners of entitled properties to allow
temporary uses. The approach in San Francisco is to use the Development Agreement (DA)
process to extend the life of existing land use entitlements in exchange for the placement of
community benefit uses on entitled sites during the interim period. Through the DA process,
San Francisco will allow community benefit uses such as gardens, parks and public art displays
on a temporary basis. In addition, San Francisco will require extensive (although temporary)
improvements, maintenance, insurance and other features designed to allow public access and
ensure high quality projects. Again, the incentive to land owners is extending valuable land use
entitlements. This approach is specific to currently entitled properties and would not allow

surface parking.

The City of San Francisco currently permits temporary uses on non-entitled properties through
the Conditional Use Permit process, with specific conditions of approval controlling the
temporary timeline and features of the proposal. In addition, the City of San Francisco
generally restricts new proposals for surface parking.

Although San Francisco has a very different economic and development climate than Oakland
(fewer vacant lots and parcels with more valuable and complex entitlements, for example), the
DA approach provides advantages for Oakland, as well. This approach applies to limited
properties (those with land use entitlements) and ensures a beneficial use until such time as
development is feasible. In addition, the DA can control the quality of improvements and
removal of the use based on the incentive of extended entitlements. This is an option for
Oakland to consider in developing an approach to permitting temporary uses.

Surface Parking

The only active interest in temporary permits is for surface parking. Surface parking may be
considered an undesirable land use, even on a temporary basis. However, the demand for the
use should trigger a meaningful discussion about the appropriateness of the use in certain cases:
Is surface parking acceptable on a short-term, and not long-term, basis? Is the use acceptable
near the West Oakland BART station but in the Central Business District? The Planning
Commission could consider taking a position on surface parking in Oakland. Any temporary
use regulation proposal would be informed by such direction.
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At this time, actual interest in temporary permits for surface parking includes four permit
applications for a total of over 200 spaces, including sites in West Oakland, the Central
Business District, and near the Oakland International Airport. In addition, one potential
applicant has contacted staff regarding the possibility of temporary surface parking in the
Fruitvale District of Oakland. It should be noted that the Oakland Redevelopment Agency
(ORA) owns 2159 auto-fee parking spaces (surface and structured) throughout Oakland.

Prohibition on Temporary Conditional Use Permit Activities

It is recommended that the following activities be excluded from the TCUP provisions:
alcoholic beverage sales, tobacco-oriented uses, adult entertainment, and check cashier and
check cashing. These uses have characteristics that would generally make them unsuitable for
temporary periods, or otherwise would have adverse impacts.

Community Benefit Uses

At the previous ZUC meetings where temporary permits were considered, the ZUC expressed
concern about temporary community benefit uses becoming permanent due to community and
possible political will. This same question might apply to any use for which there is support.
The revised proposal includes measures designed to ensure that uses remain temporary and do
not become permanent. Revisions include limitations on permit extension and the required site
signage to inform the public about the temporary nature of the use. In addition, this staff report
outlines options that would allow for a trial of any adopted regulations to determine the
outcome of the program and ensure removal of all uses at the end of the trial program.

RECOMMENDATION

Staff believes that the proposed regulations are appropriate and responsive to the issues that
have been raised throughout the review process. The proposed regulations would provide a
process for regulating temporary uses where none exists. The proposed regulations are not in
conflict with the General Plan. Thus, staff recommends that the Planning Commission:

1) Hold a public hearing and receive public testimony regarding the proposed project;
2) Affirm staff’s environmental determination; and :
3) Recommend adoption of a Planning Code Amendment to the City Council based on

the attached findings.
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Planning Commission Action on Commission or Landmarks Board Proposal (Planning

The existing zone or regulations are inadequate or otherwise contrary to the public interest. The
existing Conditional Use Permit regulations do not currently contain procedures for considering
temporary uses, for which there is currently increased interest due to the weak economy. The

Code Section 17.144.080)

proposed Temporary Conditional Use Permit regulations would allow approved and

conditionally approvable land uses on vacant and underutilized properties subject to a procedure
that would guarantee that said uses remain temporary and would provide the City of Oakland
with procedures for controlling temporary uses. This would be consistent with the regulations
contained in the Planning Code and would reduce the quantity of vacant and blighted properties

in Oakland.

Planning Code Amendment (Rezone) Findings (Planning Code Section 17.07.030):

A. To promote the achievement of the proposals of the Oakland Comprehensive

Plan. The proposed TCUP regulations would allow approved and conditionally
approved land uses on vacant properties on a temporary basis. This would be
consistent with the regulations contained in the Planning Code and would reduce
the quantity of vacant and blighted properties in Oakland.

To advance Oakland’s position as a regional center of commerce, industry,

B.

recreation and culture. NA.

To protect: residential, commercial, industrial, and civic areas from the
intrusion of incompatible wuses, and to provide opportunities for
establishments to concentrate for efficient operation in mutually beneficial
relationship to each other and to shared services. The proposed TCUP
regulations would only allow approved and conditionally approved land uses. In
addition, approvals would be temporary and allow an affected property to be
developed permanently with a higher and better use following the temporary use.

To provide for desirable, appropriately located living areas in a variety of
dwelling types and at a wide range of population densities, with adequate
provision for sunlight, fresh air, and usable open space. NA.

To ensure preservation of adequate space for commercial, industrial, and
other activities nmecessary for a healthy economy. The proposed TCUP
regulations would only allow approved and conditionally approved land uses and
would not impact development of economically viable land uses.

To promote safe, fast, and efficient movement of people and goods, and the
provision of adequate off-street parking and loading. NA.

re
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F. To achieve excellence and originality of design in all future developments and
to preserve the natural beauty of Oakland’s setting. The proposed TCUP
regulations would only allow approved and conditionally approved land uses and
would not impact permanent design and aesthetics in Oakland.

G. To promote the growth of productivity of the Oakland economy. The
proposed TCUP regulations would affect vacant and underutilized properties,
allowing those sites to contribute to growth and productivity during times when
permanent, higher and better development is not viable.

H. To stabilize expectations regarding future development of Oakland, thereby
providing a basis for wise decisions with respect to such development. The
proposed TCUP regulations would affect vacant and underutilized properties on a
temporary basis. The regulations would allow present-time use of a site (generally
consistent with Planning Code allowances) until such time as permanent
development fully meeting the expectations laid out in the General Plan and
Planning Code could occur. The proposed regulations would not conflict with
current expectations for land use development as prescribed by the General Plan

and Planning Code.

I. To secure equity among individuals in the utilization of their property. One
of the objectives of the proposed TCUP regulations is to allow use of private
property during economic hardship.

J. To promote an attractive urban environment which will enhance the city’s
economic potential and encourage decisions to make investments, do
business, shop, and live in Oakland. The proposed TCUP regulations would
affect vacant and underutilized properties on a temporary basis, The regulations
would allow present-time use of a site (generally consistent with Planning Code
allowances) until such time as permanent development fully meeting the
expectations laid out in the General Plan and Planning Code could occur. The
proposed regulations would not conflict with current expectations for land use
development as prescribed by the General Plan and Planning Code. Temporary
uses would be subject to review to ensure that they do not further any blighted
appearance-and contribute to the aesthetic quality of the surrounding area, to the

degree feasible.

K. To especially protect and improve the appearance and orderliness of major
trafficways and transit lines and views there from, thereby increasing the
enjoyment of travel, reducing traffic hazards, and enhancing the image of
Oakland derived by residents, businesspeople, commuters, visitors, and
potential investors. Temporary uses would be subject to review to ensure that
they do not further any blighted appearance and contribute to the aesthetic quality
of the surrounding area, to the degree feasible.
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L. To protect the very substantial public investment in, and the character and
dignity of, public buildings, open spaces, thoroughfares, and rapid transit
lines. The proposed TCUP regulations would affect vacant and underutilized
properties on a temporary basis. The regulations would allow present-time use of
a site (generally consistent with Planning Code allowances) until such time as
permanent development fully meeting the expectations laid out in the General
Plan and Planning Code could occur. The proposed regulations would not
conflict with current expectations for land use development as prescribed by the
General Plan and Planning Code. Temporary uses would be subject to review to
ensure that they do not further any blighted appearance and contribute to the
aesthetic quality of the surrounding area, to the degree feasible.

M. To encourage a maximum of planting and other amenities, and a minimum
of excessively intrusive signs, overhead utility lines, and other environmental
clutter. Temporary uses would be subject to review to ensure that they do not
further any blighted appearance and contribute to the aesthetic quality of the
surrounding area, to the degree feasible. '

N. To encourage Signs which are in scale and harmony with surrounding uses,
which are visually subordinate to the on-site and nearby buildings, which are
themselves well designed, and which have good spacing and design
relationships to other Signs. Temporary uses would be subject to review to -
ensure that they do not further any blighted appearance and contribute to the
aesthetic quality of the surrounding area, to the degree feasible.

0. To prevent the unnecessary destruction or impairment of structures, other
physical features, sites, and areas of special character or special historical,
cultural, educational, architectural, aesthetic, or environmental interest or
value and to achieve the following purposes: '

1. The protection, enhancement, perpetuation, and use of
structures and other physical features, sites, and areas that are
reminders of past eras, events, and persons important in local,
state, or national history, or which provide significant examples
of architectural styles of the past or are landmarks in the history
of architecture, or which are unique and irreplaceable assets to
the city and its neighborhoods, or which provide for this and
future generations examples of the physical surroundings in
which past generations lived;

2. The development and maintenance of appropriate settings and
environment for such structures, and other physical features, on
such sites, and in such areas.

3. The enhancement of property values, the stabilization of
neighborhoods and area of the city, the increase of economic





QOakland City Planning Commission October 20, 2010
Case File Number ZT100007 Page 19

and financial benefits to the city and its inhabitants, and the
promotion of tourist trade and interest.

4. The preservation and encouragement of a city of varied
architectural styles, reflecting the distinct phases of its cultural,
social, economic, political, and architectural history.

5. The enrichment of human life in its educational and cultural
dimensions in order to serve spiritual as well as material needs,
by fostering knowledge of the living heritage of the past.

The proposed TCUP regulations would affect vacant and underutilized properties on a
temporary basis and, in-as-much, would generally not physically affect properties of
major cultural or other importance to Oakland. In order to ensure the uses remain
temporary, major property investment, including development and demolition, would
be strictly limited. Demolition of structures that are Potentially Designated Historic
Properties or contribute to an Area of Primary or Secondary Importance would not be
authorized. The regulations would allow present-time. use of a site (generally
consistent with Planning Code allowances) until such time as permanent development
fully meeting the expectations laid out in the General Plan and Planning Code could
occur. The proposed regulations would not conflict with current expectations for land
use development as prescribed by the General Plan and Planning Code. Temporary
uses would be subject to review to ensure that they do not further any blighted
appearance and contribute to the aesthetic quality of the surrounding area, to the

degree feasible.
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Attachment A: Proposed Planning Code Amendment

Chapter 17.133

TEMPORARY CONDITIONAL USE PERMIT PROCEDURE

Sections:
17.133.010 Title, purpose, and applicability.
17.133.020 Definition of temporary conditional use permits.
17.133.030 Application.
17.133.040 Procedures for consideration.
17.133.050 General temporary conditional use permit criteria.
17.133.060 Appeal to Planning Commission.

© 17.133.070 Expiration of temporary conditional use permits.
17.133.080 . Security for Improvements.
17.133.090 Extension of temporary conditional use permits.
17.133100 Reinstatement of temporary conditional use permits.
17.133.110 Adherence to approved plans.
17.133.120 Limitation on resubmission.

17.133.010 Title, purpose, and applicability.
The prov1$1ons of this chapter shall be known as the temporary conditional use permit procedure. The

purpose of these provisions is to prescribe the procedure for the accommodation of temporary uses with special
considerations, such as site or design requu'ements operating characteristics, or potential adverse effects on
surroundings, through review and, where necessary or appropriate, the imposition of special conditions of approval.
This procedure shall apply to proposals for limited duration activities or facilities as specified in this chapter; or
limitéd duration activities or facilities that are otherwise permitted or conditionally permitted as permanent land uses
in the applicable zoning district. This procedure shall not apply to limited duration uses addressed elsewhere in the

Oakland Municipal Code.

17.133.020 Definition of temporary conditional use permits.
A A temporary conditional use permit allows for the operation of specified activities or facilities on private
property for limited time duration. " '
A. Temporary Conditional Use Classifications.
L A temporary conditional use permit may be issued for any conditionally permitted activity
or facility in the applicable zoning district, with the following exceptions (for which a temporary conditional use

permit may not be issued):
Alcoholic Beverage Sales Commercial;

a
b. Tobacco-oriented Uses;

c Adult Entertainment;

d Check Cashier and Check Cashing.

2. A temporary conditional use permit may also be issued for the following additional
activities or facilities, whether or not permitted or conditionally permitted in the applicable zoning district: Active
Mini-Park; Passive Mini-Park; Special Use Park; Nonassembly Cultural Civic; Recreational Assembly Civic; Crop
and Animal Raising; and Plant Nursery Agricultural.

B. ‘Definition of major and minor temporary conditional use permits. Whether an application is for a
major or minor temporary conditional use permit shall be determined according to the definitions provided in
Planning Code Section 17.134.020 Definition of Major and Minor Conditional Use Permits.





Oakland City Planning Commission October 20, 2010
Case File Number ZT100007 Page 21

C. Limited Duration. A temporary conditional use permit generally has a limited duration of a
maximum of three (3) years from the effective date of final decision to the.date of permit expiration unless otherwise
specified.

D. Relief of Zoning Limitations and Application of Additional Criteria. A temporary conditional use
permit may relieve limitations and additional criteria relating to the activity or facility otherwise required in the
applicable zoning district. Such relief may only be afforded for permitted or conditionally permitted uses in such
zoning district, except as specified in 17.133.020A(1) or for uses specified in 17.133.020A(2). Consistent with all
other requirements in this Chapter, a temporary conditional use permit may relieve limitations and additional criteria
only upon making the following additional finding: Activity and facility limitations and additional criteria
otherwise required in the Planning Code or applicable zoning district would prohibit the proposed temporary land
use, and relief from such limitations or additional criteria would not undermine or compromise health or safety.

E. Temporary Improvements. All proposed site improvements shall be temporary in nature and
design, as required by Section 17.133.050.E. Any proposed demolition would be subject to the regulations
contained in OMC Section 15.36, Chapter 17.136, and any other applicable regulations.

F. Demolition of Existing Structures. A temporary conditional use permit generally shall not be
issued for a use that would require demolition or removal of any existing, on-site facilities. The City Planning
Department, at its discretion, may allow demolition of accessory structures that are neither Potentially Designated
Historic Properties nor contribute to an Area of Primary or Secondary Importance (as defined in the Oakland
General Plan Historic Preservation Element Appendix A: Definitions).

G. Issuance of a temporary conditional use permit shall not restrict or otherwise invalidate, extend, or
alter any land use entitlements for the subject property valid at the time of permit issuance.

17.133.030 Application.
An application for a temporary conditional use permit shall be made by the owner of the affected property,

or his or her authorized agent, on a form prescribed by the City Planning Department and shall be filed with such
Department. :

A The application shall be accompanied by such information including, but not limited to, site and
improvement plans, drawings and elevations, and operational data, as may be required to enable the pertinent criteria
to be applied to the proposal, and the fee prescribed in the fee schedule in Chapter 17.150 for a minor permit. In the
OS zone, the application shall also include the most recent open space balance calculated pursuant to the no net loss
provisions in Section 17.135.060, and any additional information deemed necessary by the City Planning
Department.

1. Plans shall indicate all existing site features proposed to remain, existing features
proposed to be demolished, and all proposed improvements. Plans shall demonstrate that all improvements
are temporary in nature and design.

2. Plans shall include design and accommodation of a sign to be posted on the front property
line throughout the life of the permit, with a minimum size of 3 feet wide by 3 feet tall, indicating the permit
case file number and termination date of the permit.

"3, Plans for any surface parking proposal shall indicate a three-foot wide landscape or public
art buffer along the public frontage of the site. Plans shall include the design of the landscape or public art
feature and demonstrate that the features can be installed on a temporary basis (e.g., raised planter boxes).

B. The application shall be accompanied by plans for restoration of the affected site to its original
condition. The restoration plan shall include a schedule for restoration that demonstrates the applicant will be able to
completely restore the original condition of site (including a schedule for obtaining any necessary permits necessary
to restore the site) no later than the date of the expiration of the permit. Such plans shall be submitted prior to
permit issuance and are subject to review and consideration by the Planning Director or Planning Commission, as
applicable.

C. The application shall be accompanied by an agreement, on a form prescribed by the City of
Oakland and signed by the land owner, and to be recorded against the property upon permit issuance, acknowledging
the temporary nature of the permit, agreeing to only .improve the site with temporary furnishings and to limit
investment into the property, agreeing to removal of the approved land use(s) and related improvements upon permit
expiration, and agreeing that the permit, and the right to continue the uses authorized by the permit shall be
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extinguished immediately and automatically upon expiration of the permit and shall not be subject to any
requirement for further notice, public hearing or appeal. The agreement shall further specify that the applicant
(including any heirs, successors or assigns) waives any right to such notice or hearing. _

D. Permit issuance shall generally be subject to a bond or other financial security, as required under
Section 17.133.080, to ensure removal of the permitted use(s) and improvements upon permit termination.

17.133.040 Procedures for consideration.
Procedures for considering minor and major temporary conditional use permit applications shall rely upon the
procedures for minor and major Conditional Use Permits contained in Planning Code Section 17.134.

2

17.133.050 Temporary conditional use permit criteria.

In addition to any criteria prescribed elsewhere in the zoning regulations, a temporary conditional use
permit shall be granted only if the proposal conforms to all of the following temporary conditional use permit
criteria, as well as to any and all other applicable additional use permit criteria: '

A. That the location, size, design, and operating characteristics of the proposed temporary use will be
compatible with and will not adversely affect the livability or appropriate development of abutting properties and the
surrounding neighborhood, with consideration to be given to harmony in scale, bulk, coverage, and density; to the
availability of civic facilities and utilities; to harmful effect, if any, upon desirable neighborhood character; to the
generation of traffic and the capacity of surrounding streets; and to any other relevant impact of the development; -

B. That the location, design, and site planning of the proposed temporary use will provide a
convenient and functional living, working, shopping, or civic environment, and will be as attractive as the nature of
the proposed use and its location and setting warrant; : '

C. That the proposed temporary use will enhance the successful operation of the surrounding area in
its basic community functions, or will provide an essential service to the community or region;

D. That the proposal conforms to all applicable regular design review criteria set forth in the regular
design review procedure at Section 17.136.050 with consideration given to the temporary nature of the proposal;

E. That all proposed improvements are temporary and/or removable, with no permanent alterations to
the existing site;

F. That the benefits of temporarily allowing the proposal outweigh the benefits of allowing the parcel
to remain vacant or underutilized awaiting a potential permanent use that conforms to the limitations set forth in the
applicable zone;

G. That the economic climate, either in general or pertaining to the affected site specifically, is
adverse and the proposed temporary use and/or relaxation of Planning Code standards would contribute to economic

and land use vitality in Oakland; and

, H. That the proposal conforms in all significant respects to the Oakland General Plan and with any
other applicable plan or development control map which has been adopted by the City Council.
L That the proposed use and site improvements generally do not require or result in substantial

impairment or demolition of any Potentially Designated Historic Properties or otherwise negatively affect an Area of
Primary or Secondary Importance, consistent with Section 17.133.030.E.

- 17.133.060 Appeal to Planning Commission—Temporary conditional use permits.

Appeals for minor and major.applications shall be considered and processed according to the procedures for minor
and major Conditional Use Permits contained in Planning Code Section 17.134.

17.133.070 Expiration of Temporary conditional use permits
i A temporary conditional use permit shall generally expire three (3) years from the effective date of approval

of such permit. The use activity permitted by such Temporary conditional use permit shall terminate on or prior to
this date.
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1. An application for a new temporary conditional use permit for essentially the same use
that was authorized under an expired temporary conditional permit on the same property shall not be
approved.

2. Any violation of the terms of a temporary conditional use permit shall be subject to all rights and remedies

provided in the Oakland Municipal Code, including without limitation, assessment and penalties, as specified in
OMC Chapter 1.12 and/or permit revocation as specified in OMC 17.152. The failure of an owner to comply fully
with a provision of this Chapter shall be a separate violation which shall be immediately subject to enforcement,
penalty, and collection actions provided in the Oakland Municipal Code, including, without limitation, OMC Chapter

1.12.

17.133.080 Security for Improvements

A. Issuance of a temporary conditional use permit shall generally be accompanied by the approved
and signed agreement required under Section 17.133.030.C, and a bond (or other financial security acceptable to the
City of Oakland) for the value of any proposed improvements, as determined by the City, or for $40,000 (whichever
is greater) to ensure removal of the permitted use(s) and improvements upon permit termination. This requirement
may be waived if the applicant can demonstrate that the proposed use will not generate any financial profit and will
provide a benefit communitywide. In addition, the City of Oakland can decrease or increase the amount of security
required if the City ermines that the actual cost to remove all improvements and fully restore the site would be less
than or would exceed $40,000. _

B. Only upon expiration of the permit and timely termination of the approved use activity in
accordance with all the terms and conditions specified in the permit and the requirements of this Chapter, shall any
amount of security that is unused shall be returned to the applicant.

C. Should the approved use activity not be terminated in accordance with all the terms and conditions
specified in the permit and the requirements of this Chapter, the City of Oakland may, in its discretion, use said
security for the purpose of terminating the uses authorized by the temporary conditional use permit, restoring the site
or pursuing other such remedies as may be necessary or appropriate.

17.133.090 Extension of Temporary conditional use permits
A temporary conditional use permit can generally be extended one time, only, for one year from the

termination date of the initial permit.

17.133.100 Reinstatement of Temporary conditional use permits

A temporary conditional use permit generally cannot be reinstated. However, the City Planning Department
may, at its’ discretion, reinstate a temporary conditional use permit upon demonstration of full compliance with the
Oakland Planning Code and with the conditions of approval for said permit. '

17.133.110.  Adherence to approved plans.
A temporary conditional use permit shall be subject to the plans and other conditions upon the basis of
which it was granted. Unless a different termination date is prescribed, the permit shall terminate three (3) years from

the effective date of its granting.

17.133.120 Limitation on resubmission.

Whenever an application for a temporary conditional use permit has been denied by the Director of City
Planning or Planning Commission, and the applicant fails to file a timely appeal, no such application for essentially
the same proposal affecting the same property, or any portion thereof, shall be filed within one (1) year after the date
of denial. This section shall not apply in instances where the applicant can show, on the face of any subsequent
application, changed circumstances sufficient to justify a rehearing. Applications for hearing pursuant to this section
shall be considered by the Director of City Planning. A determination by the Director shall become final ten (10)
calendar days after the date of decision unless appealed to the City Planning Commission. In event the last date of
appeal falls on a weekend or holiday when city offices are closed, the next date such offices are open for business
shall be the last date of appeal. Any such decision by the City Planning Commission shall be final.
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ATTACHMENT B: DRAFT CITY COUNCIL ORDINANCE

APPROVED AS TO FORM AND
LEGALITY
INTRODUCED BY COUNCILMEMBER
City Attorney
OAKLAND CITY COUNCIL

ORDINANCE NoO. C.M.S.

AN ORDINANCE | ADOPTING A PLANNING CODE TEXT
AMENDMENT TO REGULATE TEMPORARY LAND USES TO BE
CALLED: CHAPTER 17.133 TEMPORARY CONDITIONAL USE

PERMIT PROCEDURE.

WHEREAS, during this current economic downturn, Oakland land owners with vacant or
underutilized parcels are interested in maintaining economic viability of the land and yet are not
able to finance permanent development of the highest and best use; and

WHEREAS, regulations that would allow short-term uses of vacant and underutilized properties
with relaxed standards would reduce blight and promote economic development in a realistic

‘manner; and

WHEREAS, allowing short-term uses of vacant and underutilized properties would not hinder
future development of higher and better uses on said properties; and

WHEREAS, adopting regulations to control short-term uses provides a systematic means of
monitoring and enforcing said uses; and

WHEREAS, the proposed regulations includes a three-year permit life with an allowance for a
one-time, one-year extension with no other options for extending the life of the original permit;

and

WHEREAS, the proposed regulations would generally require that the proposed land use be
~ permitted in the underlying zoning district (with a few exceptions); however, the proposed
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regulations would not require compliance with the “Limitations” and “Additional Criteria” that
apply to the proposed land use in the underlying zoning district; and

WHEREAS, the proposed regulations include requirements for a site restoration plan, site
signage regarding the terms of the permit, financial security, and a recorded agreement to ensure
termination of any permitted use or improvement upon permit expiration; and

WHEREAS, the City can rely on existing regulations contained in Oakland Municipal Code
Section 1.12 to enforce the terms of the temporary conditional use permit; and

WHEREAS, any permit granted under the proposed regulations, would not terminate or
otherwise affect any existing land use entitlements for an affected parcel; and

WHEREAS, the proposed Temporary Conditional Use Permit Procedure (TCUP) meets the
Planning Code Amendment (Rezone) Findings (Planning Code Section 17.144 as follows:

The existing Conditional Use Permit regulations do not currently contain procedures for
considering temporary uses, for which there is currently increased interest due to the weak
economy. The proposed Temporary Conditional Use Permit regulations would allow approved
and conditionally approvable land uses on vacant and underutilized properties subject to a
procedure that would guarantee that said uses remain temporary and would provide the City of
Oakland with procedures for controlling temporary uses. This would be consistent with the
regulations contained in the Planning Code and would reduce the quantity of vacant and blighted
properties in Oakland; and

WHEREAS, this Ordinance complies the California Environmental Quality Act (CEQA) for the
reasons stated in the September 1, 2010 Planning Commission report and summarized below;

and ‘

WHEREAS, on April 21, 2010, at a duly noticed public meeting, the Zoning Update Committee
of the Planning Commission recommended that the Planning Code Amendments be heard by the
Planning Commission; and

WHEREAS, on September 1, 2010, at a regularly scheduled Planning Commission meeting, the
Planning Commission heard public comment on the proposed Planning Code amendments; and

WHEREAS, on September 1, 2010, at a duly noticed public hearing, the Planning Commission
voted to forward a recommendation to the City Council on the adoption of the proposed findings
and approval of the proposed Planning Code amendments; and

Economic Development Committee voted to recommend the proposal to the City Council; and

WHEREAS, the City Council held a duly noticed public hearing on £
consider the proposal; now therefore
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THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS:

Section 1. The City Council finds and determines that the foregoing recitals to be true and
correct and hereby makes them a part of this ordinance.

Section 2. Prior to adopting this Ordinance, the City Council independently finds and
determines that this action complies with the California Environmental Quality Act (CEQA)
because the City is relying on the previously certified Final Environmental Impact Report (EIR)
for the Land Use and Transportation Element of the General Plan (1998); the Oakland Estuary
Policy Plan EIR (1998); the EIRS for the West Oakland Central City East, Coliseum and
Oakland Army Base Redevelopment Areas and no further environmental review is required
under CEQA Guidelines sections 15162 and 15163. On a separate and independent basis, this
proposal is also exempt under Sections 15061(b)(3), 15183, and/or Section 15273 of the State
CEQA Guidelines. The Environmental Review Officer is directed to cause to be filed a Notice

of Exemption/Determination with the appropriate agencies.

Section 3. This Ordinance shall be effective 30 days from the date of final passage by the City
Council, but shall not apply to (a) building/construction related permits already issued and not
yet expired, or (b) to zoning applications approved by the City and not yet expired, or to (c)
zoning applications deemed complete by the City as of the date of final passage. However,
zoning applications deemed complete by the City prior to the date of final passage of this
Ordinance may be processed under provisions of these Planning Code amendments if the

applicant chooses to do so.

Section 4. The Oakland Planning Code is hereby amended to include the zoning text
amendments contained in Exhibit A, attached hereto and hereby incorporated by reference.

Section 5. Nothing in this Ordinance shall be interpreted or applied so as to create any
requirement, power, or duty in conflict with any federal or state law.

Section 6. If any section, subsection, sentence, clause or phrase of this Ordinance is held to be
invalid or unconstitutional, the offending portion shall be severed and shall not affect the validity

of the remaining portions which shall remain in full effect.

Section 7. That the record before this Council relating to this Ordinance includes, without )
limitation, the following:

1. the application, including all accompanying maps and papers;
2. all relevant plans and maps;

3. all final staff reports, decision letters and other documentation and information
produced by or on behalf of the City;
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4. all oral and written evidence received by the City staff, Planning Commission and City
Council before and during the public hearings on the application;

5. all matters of common knowledge and all official enactments and acts of the City,
such as (a) the General Plan and the General Plan Conformity Guidelines; (b) Oakland Municipal
Code, including, without limitation, the Oakland real estate regulations, Oakland Fire Code; (c)
Oakland Planning Code; (d) other applicable City policies and regulations; and, () all applicable
state and federal laws, rules and regulations.

Section 8. That the custodians and locations of the documents or other materials which
constitute the record of proceedings upon which the City Council’s decision is based are
respectively: (a) Community & Economic Development Agency, Planning & Zoning Division,
250 Frank H. Ogawa Plaza, Suite 3315, Oakland, CA.; and (b) Office of the City Clerk, 1 Frank
H. Ogawa Plaza, 1* floor, Oakland, CA.

IN COUNCIL, OAKLAND, CALIFORNIA,
PASSED BY THE FOLLOWING VOTE:

AYES- BROOKS, DE LA FUENTE, KAPLAN, KERNIGHAN, NADEL, QUAN, REID, and
PRESIDENT BRUNNER

NOES-
ABSENT-
ABSTENTION-
ATTEST:
— 2 LaTonda Simmons
’ ' City Clerk and Clerk of the
Council
of the City of Oakland,
California

DATE OF ATTESTATION:
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Attachment B: ZUC Staff Report dated February 17, 2010
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ATTACHMENT B: DRAFT CITY COUNCIL ORDINANCE

APPROVED AS TO FORM AND
LEGALITY
INTRODUCED BY COUNCILMEMBER
City Attorney
OAKLAND CITY COUNCIL

i ORDINANCE No. C.M.S.'

AN ORDINANCE ADOPTING A PLANNING CODE TEXT
AMENDMENT TO REGULATE TEMPORARY LAND USES TO BE
CALLED: CHAPTER 17.133 TEMPORARY CONDITIONAL USE

PERMIT PROCEDURE.

WHEREAS, during this current economic downturn, Oakland land owners with vacant or
underutilized parcels are interested in maintaining economic viability of the land and yet are not
able to finance permanent development of the highest and best use; and

WHEREAS, regulations that would allow short-term uses of vacant and underutilized properties
with relaxed standards would reduce blight and promote economic development in a realistic

manner; and

WHEREAS, allowing short-term uses of vacant and underutilized properties would not hinder
future development of higher and better uses on said properties; and

WHEREAS, adopting regulations to control short-term uses provides a systematic means of
monitoring and enforcing said uses; and

WHEREAS, the proposed regulations includes a three-year permit life with an allowance for a
one-time, one-year extension with no other options for extending the life of the original permit;

and

WHEREAS, the proposed regulations would generally require that the proposed land use be
permitted in the underlying zoning district (with a few exceptions); however, the proposed
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regulations would not require compliance with the “Limitations” and “Additional Criteria” that
apply to the proposed land use in the underlying zoning district; and

WHEREAS, the proposed regulations include requirements for a site restoration plan, site
signage regarding the terms of the permit, financial security, and a recorded agreement to ensure
termination of any permitted use or improvement upon permit expiration; and

WHEREAS, the City can fely on existing regulations contained in Oakland Municipal Code
Section 1.12 to enforce the terms of the temporary conditional use permit; and

WHEREAS, any permit granted under the proposed regulations, would not terminate or
otherwise affect any existing land use entitlements for an affected parcel; and

WHEREAS, the proposed Temporary Conditional Use Permit Procedure (TCUP) meets the
Planning Code Amendment (Rezone) Findings (Planning Code Section 17.144 as follows:

The existing Conditional Use Permit regulations do not currently contain procedures for
considering temporary uses, for which there is currently increased interest due to the weak
economy. The proposed Temporary Conditional Use Permit regulations would allow approved
and conditionally approvable land uses on vacant and underutilized properties subject to a
procedure that would guarantee that said uses remain temporary and would provide the City of
Oakland with procedures for controlling temporary uses. This would be consistent with the
regulations contained in the Planning Code and would reduce the quantity of vacant and blighted

properties in Oakland; and

WHEREAS, this Ordinance complies the California Environmental Quality Act (CEQA) for the
reasons stated in the September 1, 2010 Planning Commission report and summarized below;

and

WHEREAS, on April 21, 2010, at a duly noticed public meeting, the Zoning Update Committee
of the Planning Commission recommended that the Planning Code Amendments be heard by the

Planning Commission; and

WHEREAS, on September 1, 2010, at a regularly scheduled Planning Commission meeting, the
Planning Commission heard public comment on the proposed Planning Code amendments; and

WHEREAS, on September 1, 2010, at a duly noticed public hearing, the Planning Commission
voted to forward a recommendation to the City Council on the adoption of the proposed findings
and approval of the proposed Planning Code amendments; and

WHEREAS, after a duly noticed public meeting on October g, 2010, the Community and
Economic Development Committee voted to recommend the proposal to the City Council; and

WHEREAS, the City Council held a duly noticed public hearing on , 2010 to

consider the proposal; now therefore
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THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS:

Section 1. The City Council finds and determines that the foregoing recitals to be true and
correct and hereby makes them a part of this ordinance.

Section 2. Prior to adopting this Ordinance, the City Council independently finds and
determines that this action complies with the California Environmental Quality Act (CEQA)
because the City is relying on the previously certified Final Environmental Impact Report (EIR)
for the Land Use and Transportation Element of the General Plan (1998); the Oakland Estuary
Policy Plan EIR (1998); the EIRS for the West Oakland Central City East, Coliseum and
Oakland Army Base Redevelopment Areas and no further environmental review is required
under CEQA Guidelines sections 15162 and 15163. On a separate and independent basis, this
proposal is also exempt under Sections 15061(b)(3), 15183, and/or Section 15273 of the State
CEQA Guidelines. The Environmental Review Officer is directed to cause to be filed a Notice
of Exemption/Determination with the appropriate agencies.

Section 3. This Ordinance shall be effective 30 days from the date of final passage by the City
Council, but shall not apply to (a) building/construction related permits already issued and not
yet expired, or (b) to zoning applications approved by the City and not yet expired, or to (c)
zoning applications deemed complete by the City as of the date of final passage. However,
zoning applications deemed complete by the City prior to the date of final passage of this
Ordinance may be processed under provisions of these Planning Code amendments if the

applicant chooses to do so.

Section 4. The Oakland Planning Code is hereby amended to include the zoning text
amendments contained in Exhibit A, attached hereto and hereby incorporated by reference.

Section 5. Nothing in this Ordinance shall be interpreted or applied so as to create any
" requirement, power, or duty in conflict with any federal or state law.

Section 6. If any section, subsection, sentence, clause or phrase of this Ordinance is held to be
invalid or unconstitutional, the offending portion shall be severed and shall not affect the validity
of the remaining portions which shall remain in full effect.

Section 7. That the record before this Council relating to this Ordinance includes, without
limitation, the following:

1. the application, including all accompanying maps and papers;
2. all relevant plans and maps;

3. all final staff reports, decision letters and other documentation and information
produced by or on behalf of the City;
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4. all oral and written evidence received by the City staff, Planning Commission and City
Council before and during the public hearings on the application;

5. all matters of common knowledge and all official enactments and acts of the City,
such as (a) the General Plan and the General Plan Conformity Guidelines; (b) Oakland Municipal
Code, including, without limitation, the Oakland real estate regulations, Oakland Fire Code; (c)
Oakland Planning Code; (d) other applicable City policies and regulations; and, () all applicable
state and federal laws, rules and regulations.

Section 8. That the custodians and locations of the documents or other materials which
constitute the record of proceedings upon which the City Council’s decision is based are
respectively: (2) Community & Economic Development Agency, Planning & Zoning Division,
250 Frank H. Ogawa Plaza, Suite 3315, Oakland, CA.; and (b) Office of the City Clerk, 1 Frank
H. Ogawa Plaza, 1* floor, Oakland, CA.

IN COUNCIL, OAKLAND, CALIFORNIA,
PASSED BY THE FOLLOWING VOTE:

AYES- BROOKS, DE LA FUENTE, KAPLAN, KERNIGHAN, NADEL, QUAN, REID, and
PRESIDENT BRUNNER

" NOES-
ABSENT-
ABSTENTION-
A ATTEST:
o LaTonda Simmons
City Clerk and Clerk of the
Council
of the City of Oakland,
California

DATE OF ATTESTATION:
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Oakland City Planning Commission STAFF REPORT
February 17, 2010

Zoning Update Committee

Location: Citywide — unless otherwise stated
Item: Discussion of a proposed text amendment to the Planning
Code to allow consideration of temporary conditional use
permits in Oakland. : '
Applicant: City Planning Commission
Case File Number: ZT10-0007
Staff recommendation: Review and discuss _
For further information: Contact: Catherine Payne at (510) 238-6168 or
cpayne@oaklandnet.com

PROPOSED ZONING TEXT AMENDMENT

The proposed Planning Code text amendment addressed in this report would allow the City of
Oakland to consider conditional use permits for temporary land uses throughout the city. The
proposal would provide standards and procedures for temporary uses and responds to an
economic climate that has hindered permanent and highest-use development of sites in Oakland.
The proposed text amendment is summarized in this report. Please see Attachment A for the

proposed zoning text amendments.

BACKGROUND

During this current economic downturn, Oakland land owners with vacant or underutilized
parcels are interested in maintaining the economic viability of the land and yet are not able to
finance permanent development of the highest and best use. In particular, Oakland hosts a large

_ inventory of vacant lots with no current entitlements as well as vacant Jots that are entitled for
permanent development yet are not able to secure funding for said development. In order to
reduce the blight of vacant lots and promote economic development in this challenging economic
climate, staff proposes consideration of regulations that would allow short-term uses of vacant
and underutilized properties with relaxed standards to reduce blight and promote economic
development in a realistic manner.





PROJECT DESCRIPTION

The proposed project is a Planning Code text amendment (amendment) defining and regulating
the application of temporary conditional use permits in Oakland. The amendment would allow
currently permitted and conditionally permitted activities on a site, with relaxed limitations and
standards and without affecting underlying entitlements. An example of this would be allowing
surface auto-fee parking lots in the Central Business District for a three-year period. The
existing CBD Planning Code regulations allow auto-fee parking, but limitations require the
parking to be enclosed and above the ground floor. Under the proposed amendment, the CBD
limitations could be relaxed and surface parking would be allowed only on a temporary basis.
This would allow an economically viable, though not the highest and best, use of a site that
might otherwise be undeveloped in this economy. The short timeframe would not hinder
development of a permanent and better use for the site should the economy improve in the near

. future.

The amendment includes the following key components:

1.

Limited duration and no extensions: The amendment includes a permlt life of three
years. An applicant can apply for a new permit relymg on public review and
discretionary consideration two years after permit issuance. This would allow for
public scrutiny and renewed consideration that can be responsive to a changing
economic climate as well as other factors. Extensions would not be allowed.

- Relaxation of Planning Code Limitations” and “Additional Criteria”: The

amendment would generally require that the proposed land use be permitted in the
underlying zoning district (with a few exceptions, as noted below); however, the

‘amendment would not require compliance with the “Limitations” and “Additional

Criteria” that apply to the proposed land use in the underlying zoning district. This
would protect the compatibility of land uses in the underlying zoning district while
allowing flexibility to allow use locations and design that are viable in an
economically challenging climate on a temporary basis.

Guarantee of removal of use upon permit expiration: The amendment mcludes
requirements for a site restoration plan, financial security, and a recorded agreement
to ensure termination of any permitted use or improvement upon permit expiration.
No effect on existing land use entitlements: Any permit granted under the amendment
would not terminate or otherwise affect any existing land use entitlements. In this
way, a site can host a temporary use while maintaining any existing entitlement for a
higher and better use in the future.





STAFF ANALYSIS

The proposed amendment includes features that have both advantages and disadvantages. The
following discussion identifies key issues related to temporary conditional use permits:

1. Should the amendment include variances (uses not otherwise permitted in the
underlying zoning district)? The amendment would allow outright and conditionally
permitted uses on a short-term basis, and would relax the limitations and additional

 criteria established in the underlying zoning district. A variance is a permit for uses
and/or facilities that are otherwise restricted in the underlying zoning district. To
ensure that applications are limited to proposed uses that are likely to be generally

' compatible with the surrounding area and are generally consistent with the underlying
zoning district, staff supports limiting the scope of the amendment to permitted and
conditionally permitted uses. Under the existing Planning Code regulations, a
property owner can apply for a variance for a use not otherwise permitted.

Tt should be noted that the proposed amendment allows certain uses that may or may
not be permitted in the underlying zoning district. Specifically, the amendment
would allow the following use classifications: Active Mini-Park; Passive Mini-Park;
Special Use Park; Nonassembly Cultural Civic; Recreational Assembly Civic; Crop
and Animal Raising; and Plant Nursery Agricultural. In combination with the
Essential Service Civic land use classification, currently permitted in every zoning
district in Oakland, these land use classifications would allow desirable short-term
uses such as outdoor recreation, cultural and community gathering areas, retail
vending and gardens. These uses contribute to the vibrancy of neighborhoods and
can be easily established (relying on pushcarts or trailers, awnings, planter boxes,
moveable site furnishings and similar features).

2. Should the temporary conditional use permit be a major or a minor permit? There
are three options to consider for processing temporary conditional use permits; they
can be considered major or minor permits, or they can be considered based on the
criteria of Oakland Municipal Code (OMC) Chapter 17.134.020 Definition of Major
and Minor Conditional Use Permits. The amendment treats the temporary conditional
use permit as a minor permit requiring administrative review and approval and public
noticing (and no public hearing or consideration by the Planning Commission unless
decided by the Planning Director). A major permit process would take more time,
include a public hearing and consideration by the Planning Commission. Relying on

~ OMC 17.134.020 would require applications to go through a lengthier or more

*  streamlined process generally based on size, use, zoning district and other defining
criteria. The more streamlined minor permit process allows permit applications to be
considered more quickly, consistent with the intent of the amendment to address
every-changing economic conditions on a short-term basis. However, the major
permit process allows for more public review and scrutiny of proposals that might
otherwise be limited in the underlying zoning district. Staff believes that all three
approaches have merits (and disadvantages); however, the more streamlined minor-
permit process is consistent with the short-term timeframe of the proposed permit.





3. What is the appropriate timeframe for the temporary conditional use permit? The
proposed amendment includes a three-year timeframe with the possibility of applying
for a new permit within the last year of the life of any existing permit. Staff believes
that three years is long enough for an applicant to make a meaningful investment and
receive a meaningful return for a temporary use while ensuring that the City has the
opportunity to reevaluate the use as the economic cycles shift (on a global or even
site-specific basis).

4. Should extensions be allowed? The proposed amendment would not allow permit
extensions, but rather would allow a permit-holder to apply for a new penmt The
existing Planning Code allows extensions without public review or input prior to
expiration of the original permit. Staff’s objective is to ensure that there is public
review and discretionary decision-making regarding continuing a use that is intended
and designed to be short-term and to respond to a current economic situation.

Another option that would achieve the same objective would be to allow extensions
but require Planning Commission consideration. In this alternative, an applicant
would not need to apply for a new permit but, rather, would request an extension.
The process would be more streamlined in terms of applicant submittal requirements,
but consideration would mvolve a public hearing and declsmn by the Planning

Commlssmn

5. How can the City ensure removal of the use upon permit expiration? As discussed
earlier in this report, the proposed amendment includes three mechanisms for
ensuring removal of the use and improvements upon permit expiration: a site
restoration plan (to be considered and approved by staff), a financial security, and a
recorded agreement to ensure termination of any permitted use or improvement upon
permit expiration. Based on legal opinion, staff finds that these features would both

- ensure the temporary nature of the permit and protect the City against legal action for
terminating any use permitted under the proposed amendment.

It should be noted, however, that the City of Oakland does not have the tools in place
to ensure staff monitoring of issued permits over a three-year penod There is no
existing method to flag a permit case file or otherwise trigger review of permit
compliance after the permit has been issued. At this time, if staff issues a permit,
there is no guarantee that any staff will follow up on the permit in the future. The

" financial security discussed above would provide some incentive for the applicant to
contact the City to verify compliance and return the security. In addition, the deed
restriction would serve to notify staff of the permit status should a new application be
submitted for the same site. These approaches are not necessanly timely and rely on

the applicant taking responsibility.





6. Is a 840,000 security reasonable? The proposed amendment includes a minimum
$40,000 security to ensure removal of any permitted use and/or facility upon permit
termination. The annual premium for a security of $40,000 is typically less than

" $600. Staff believes that this is a reasonable fee expectation for the allowances
provided by issuance of a temporary conditional use permit. In addition, $40,000
would be adequate for City staff to remove many temporary uses and, where

. temporary uses include improvements valued at greater than $40,000, the City would
rely on a higher security per the proposed regulations. Finally, a significant security
ensures that the permit holder would comply with the terms of the permit and contact
the City to confirm compliance upon permit expiration in order to remove the

security.

It should be noted that the requirement for a $40,000 security is “‘general”; that is, the
decision-making body could use discretion to reduce or waive the security. This
would be an option for public benefit projects such as community gardens or passive
parks, and would allow community groups to install a land use for the public good
that would involve no profit without incurring unreasonable costs.

7. Is the proposed amendment consistent with the City of Oakland General Plan? The
proposed amendment would not allow any uses that are not otherwise permitted or
_conditionally permitted in the underlying zoning district and would therefore not
conflict with the General Plan. In addition, the proposed amendment would support
the General Plan general policies of economic development and minimizing
nuisances (Policy 1/C4.2) during a challenging economic climate. :

8. How would these regulations affect other temporary uses permitted in Oakland? The
City of Oakland currently allows some uses on a temporary basis, such as “vehicular
food vending” and “pushcart food vending” via OMC Titles 8 and 5, respectively.
These permits are for uses and do not run with the land. The currently proposed

. amendment would apply to OMC Title 17, run with the land, and would therefore no

affect current temporary use permits in Oakland. - i





- ACTION REQUESTED OF THE ZONING UPDATE COMMITTEE

P

Staff recommends that the Zoning Update Committee provide comments regarding the proposed
Planning Code text amendment and address the questions and issues outlined in this report.

Prepared by: .
Catherine Payne, Planner IV
Approved for forwarding to the
Zoning Update Committee of the

- City Planning Commission by:

RIC ANGSTADT, DEPUTY DIRECTOR, CEDA

ATTACHMENT: ,
A. Proposed Planning Code Amendment
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ATTACHMENT A:
PROPOSED PLANNING CODE AMENDMENT

' Zoning Update Committee of the Oakland Planning Commission
February 17, 2010

Chapter 17.133
TEMi’ORARY CONDITIONAL USE PERMIT PROCEDURE

Sections: :

17.133.010 Title, purpose, and applicability.

17.133.020 Definition of temporary conditional use permits.

17.133.030.  'Application. :

17.133.040 Procedures for consideration.

" 17.133.050 General temporary conditional use permit criteria.

17.133.060 . Appeal to Planning Commission.

17.133.070 Expiration of temporary conditional use permits.
17.133.080 Security for Improvements.

17.133.090 Extension of temporary conditional use permits .
17.133100 Reinstatement of temporary conditional use permits.
17.133.110 Adherence to approved plans. '

'17.133.120 Limitation on resubmission.

17.133.010 Title, purpose, and applicability. »

The provisions of this chapter shall be known as the temporary conditional use permit -
procedure. The purpose of these provisions is to prescribe the procedure for the accommodation
_ of temporary uses with special considerations, such as site or design requirements, operating
characteristics, or potential adverse effects on surroundings, through review and, where necessary
or appropriate, the imposition of special conditions of approval. This procedure shall apply to
proposals for limited duration activities or facilities as specified in this chapter; or limited

duration activities or facilities that are otherwise permitted or conditionally permitted as
permanent land uses ini the applicable zoning district. This procedure shall not apply to limited
duration uses addressed elsewhere in the Oakland Municipal Code.

17.133.020 Definition of temporary conditional use permits.
A ‘temporary conditional use permit allows for the operation of specified activities or
facilities on private property for a limited time duration. . .
A. Temporary Conditional Use Classifications. _
.1 A temporary conditional use permit may be issued for any permitted or
conditionally permitted activity or facility in the applicable zoning district. '
2. A temporary conditional use permit may also be issued for the following
additional activities or facilities, whether or not permitted or conditionally permitted in the

1





-

applicable zoning district: Active Mini-Park; Passive Mini-Park; Special Use Park; Nonassembly
Cultural Civic; Recreational Assembly Civic; Crop and Animal Raising; and Plant Nursery

Agricultural. _

B. Limited Duration. A temporary conditional use permit generally has a limited
duration of three (3) years from the effective date of final decision to the date of permit
expiration.

C. Relief of Zoning Limitations and Application of Additional Criteria. A
temporary conditional use permit may relieve limitations and additional criteria relating to the
activity or facility otherwise required in the applicable zoning district, subject to the following

findings:

1. Activity and facility limitations and additional criteria otherwise required
in the Planming Code or applicable zoning district would prohibit the temporary land use.
2. Activity and facility limitations and additional criteria otherwise required

in the Planning Code or applicable zoning district would require permanent
improvements inconsistent with the temporary land use.

D. Temporary I‘mprovements. All proposed site improvements shall be temporary
in nature and design, as required by Section 17.133.050.E. Any proposed demolition would be

. subject to the regulations contained in OMC Section 15.36, Chapter 17.136, and any other

applicable regulations.
E. Issuance of 2 temporary conditional use permit shall not restrict or otherw1se

invalidate, extend, or alter any land use entitlements for the subject property valid at the time of
permit issuance. A

F. No permit extension. A temporary conditional use permit shall not be extended.
However, where a temporary conditional use permit has.been approved, an application’ for
essentially the same proposal affecting the same property, or any portion thereof, may be filed
two (2) years or later after permit issuance. Such application shall be subject to the regulations

contained in Planning Code Chapter 17.133.

17.133.030 Application.
' An application for a temporary conditional use permit shall be made by the owner of the

affected property, or his or her authorized agent, on a form prescribed by the City Planning
Department and shall be filed with such Department.

A The application shall be accompanied by such information including, but not
limited to, site and improvement plans, drawings and elevations, and operational data, as may be
required to enable the pertinent criteria to be applied to the proposal, and the fee prescribed in the
fee schedule in Chapter 17.150 for a minor permit. In the OS zone, the application shall also
include the most recent open space balance calculated pursuant to the no net loss provisions in
Section 17.135.060, and any additional information deemed necessary by the City Planning
Department. '

B. The application shall be accompanied by plans for restoration of the affected site
to its ongmal condition. Such plans shall be submitted prior to permit issuance and are subject to
review and consideration by the Planning Director or Planning Commission, as applicable.

C. The application shall be accompanied by an agreement, on a form prescribed by
the City of Oakland and signed by the land owner, and to be recorded against the property upon
permit issuance, acknowledging the temporary nature of the permit and agreeing to removal of
the approved land use(s) and related improvements upon permit expiration.

D. Permit issuance shall generally be subject to a bond or other financial security, as
required under Section 17.133.080, to ensure removal of the permitted use(s) and improvements

upon permit termination.





17.133.040 Procedures for consideration. .

A.  In All Zones. An application for a temporary conditional use permit shall be
considered by the Director of City Planning. However, the Director may, at his or her discretion,
refer the application to the City Planning Commission for decision rather than acting on it himself
or herself. In this case, the application shall be processed as a major permit pursuant to Chapter
17.134.040.A. of the Planning Code. At his or her discretion, an administrative hearing may be
held. Notice shall be given by posting an enlarged notice on premises of the subject property
involved in the application; notice shall also be given by mail or delivery to all persons shown on
the last available equalized assessment roll as owning real property in the city within three
hundred (300) feet of the property involved; provided, however, that failure to send notice to any
" such owner where his or her address is not shown in said records shall not invalidate the affected
proceedings. All such notices shall be given not less than seventeen (17) days prior to the date set
for the hearing, if such is to be held, or, if not, for decision on the application by the Director.
The Director shall determine whether the proposal conforms to the temporary conditional use
permit criteria set forth in Section 17.133.050 and to other applicable use permit criteria, and may
grant or deny the application for the proposed temporary conditional use permit or require such
changes in the proposed use or impose such reasonable conditions of approval as are in his or her
judgment necessary to ensure conformity to said criteria. The determination of the Director of
City Planning shall become final ten (10) calendar days after the date of decision unless appealed
to the City Planning Commission in accordance with Section 17.133.060. In those cases which
are referred to the Commission by the Planning Director, the decision of the Commission shall
become final ten (10) days after the date of decision. In any event the last date of appeal falls on
a weekend or holiday when city offices are closed, the next. date such offices are open for
business shall be the last date of appeal. »

' B. In the OS Zone. Applications for temporary conditional use permits in the OS
zone shall be subject to the special use permit review procedure for the OS zone established in
Chapter 17.135. -
" C. Alternative Notification Procedures. If the conditions as set forth in Section
17.130.020 apply, alternative motification procedures discussed therein may replace or
supplement the procedures set forth in subsections A and B of this section. :

17.133.050 Temporary conditional use permit criteria. .

. Except as different criteria are prescribed elsewhere in the zoning regulations, a .
temporary conditional use permit shall be granted only if the proposal conforms to all of the
following temporary conditional use permit criteria, as well as to any and all other applicable
additional use permit criteria:

A. That the location, size, design, and operating characteristics of the proposed
temporary use will be compatible with and will not adversely affect the livability or appropriate
development of abutting properties and the surrounding neighborhood, with consideration to be
given to harmony in scale, bulk, coverage, and density; to the availability of civic facilities and
utilities; to harmful effect, if any, upon desirable neighborhood character; to the generation of
traffic and the capacity of surrounding streets; and to any other relevant impact of the
development; ‘

B. That the location, design, and site planning of the proposed temporary use will
provide a convenient and functional living, working, shopping, or civic environment, and will be
as attractive as the nature of the proposed use and its location and setting warrant; :

C. That the proposed temporary use will enhance the successful operation of the
surrounding area in its basic community functions, or will provide an essential service to the

community or region;





D. That the proposal conforms to all applicable regular design review criteria set
forth in the regular design review procedure at Section 17.136.050 with consideration given to the

temporary nature of the proposal;
E. That all proposed improvements are temporary and/or removable, with no

permanent alterations to the existing site;

F. That the benefits of temporarily allowing the proposal outweigh the beneﬁts of
allowing the parcel to remain vacant or underutilized awaiting a potential permanent use that
conforms to the limitations set forth in the applicable zone;

G. That the economic climate, either in general or pertaining to the affected site
specifically, is adverse and the proposed temporary use and/or relaxation of Planning Code
standards would contribute to economic and land use vitality in Oakland; and

H. That the proposal conforms in all significant respects to the Oakland General
Plan and with any other applicable plan or development control map which has been adopted by

the City Council.

17.133.060 Appeal to Planning Commission—Temporary conditional use permits.
Within ten (10) calendar days after the date of a decision by the Director of City Planning
on an application for a temporary conditional use permit, an appeal from said decision may be
taken to the City Planning Commission by the applicant or any other interested party. In the case
of appeals involving one- or two-unit Residential Facilities, the appeal shall be considered by the
Commission’s Residential Appeals Committee. In event the last date of appeal falls on a weekend
or holiday when city offices are closed, the next date such offices are open for business shall be
the last date of appeal. Such appeal shall be made on a form prescribed by the City Planning
Department and shall be filed with such Department. The appeal shall state specifically wherein it
is claimed there was an error or abuse of discretion by the Director or wherein his or her decision
is not supported by the evidence in the record. Upon receipt of the appeal, the Secretary of the
City Planning Commission shall set the date for consideration thereof; which in the case of
applications limited to one- or two-unit Residential Facilities, shall be the date of the
Committee’s next regularly : scheduled meetmg following the thirtieth day after the appeal is filed.
Not less than seventeen (17) days prior to the date of the Commission’s or Committee’s .
consideration of the appeal, the Secretary shall give written notice to: the applicant; the appellant
in those cases where the applicant is not the appellant; adverse party or parties, or to the attorney,
spokesperson, or representative of such party or parties; other interested groups and neighborhood
associations who have requested notification; and to similar groups and individuals as the
Secretary deems appropriate, of the date and place of the hearing on the appeal. In considering the
appeal, the Commission or, if applicable, the Committee shall determine whether the proposal
conforms to the temporary use permit criteria set forth in Section 17.133.050 and to any other
applicable additional use permit criteria, and may grant or deny a permit or require such changes
in the proposed use or impose such reasonable conditions of approval as are in its judgment
necessary to ensure conformity to sa1d criteria. The decision of the Commission or, if applicable, .
the Com:mttee shall be final.

17.133.070 . Expiration of Temporary conditional use permits

A Temporary conditional use permit shall generally expire three (3) years from the
effective date ‘of approval of such permit. The use activity permitted by such Temporary
conditional use permit shall terminate on or prior to this date.

17.133.080 Security for Improvements

A Issuance of a temporary conditional use permit shall generally be accompanied
by a bond (or other financial security acceptable to the City of Oakland) for the value of any
_proposed improvements or for $40,000 (whichever is greater) to ensure removal of the permitted
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use(s) and improvements upon permit termination. This requirement may be waived if the
applicant can demonstrate that the proposed use will not generate any financial profit and will

provide a benefit communitywide.

. B. Upon expiration of the permit and timely tenninatién of the approved use
activity, said bond shall be returned to the applicant.
C. Should the approved use activity not be terminated upon expiration of the permit,

the City of Oakland shall use said bond for the purpose of terminating the activity and/or facility.

17.133.090 Extension of Temporary conditional use permits
A temporary conditional use permit generally cannot be extended.

17.133.100 Reinstatement of Temporary conditional use permits
A temporary conditional use permit generally cannot be reinstated.

17.133.110.  Adherence to approved plans. , _
A temporary conditional use permit shall be subject to the plans and other conditions

upon the basis of which it was granted. Unless a different termination date is prescribed, the
permit shall terminate three (3) years from the effective date of its granting.

17.133.120  Limitation on resubmission. : ,
‘Whenever an application for a temporary conditional use permit has been denied by the

Director of City Planning or Planning Commission, and the applicant fails to file a timely appeal,
no such application for essentially the same proposal affecting the same property, or any portion
. thereof, shall be filed within one (1) year after the date of denial. This section shall not apply in
instances .where the applicant can show, on the face of any subsequent application, changed
 circumstances sufficient to justify a rehearing. Applications for hearing pursuant to this section
shall be considered by the Director of City Planning. A determination by the Director shall
become final ten (10) calendar days after the date of decision unless appealed to the City Planning
Commission. In event the last date of appeal falls on a weekend or holiday when city offices are
closed, the next date such offices are open for business shall be the last date of appeal. Any such

decision by the City Planning Commission shall be final.
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Oakland City Planning Commission STAFF REPORT
April 21, 2010

Zoning Update Committee

Location: Citywide — unless otherwise stated
Item: Discussion of a proposed text amendment to the Planning
Code to allow consideration of temporary conditional use
permits in Oakland.
Applicant: City Planning Commission
Case File Number: ZT10-0007
Staff recommendation: Review and discuss
For further information: Contact: Catherine Payne at (510) 238-6168 or
cpayne@oaklandnet.com

PROPOSED ZONING TEXT AMENDMENT

The Zoning Updates Committee of the Planning Commission (ZUC) previously reviewed this
proposal at their regularly scheduled meeting on February 17, 2010. The proposed revised
Planning Code text amendment addressed in this report would allow the City of Oakland to
consider conditional use permits for temporary land uses throughout the city. The proposal
would provide standards and procedures for temporary uses and responds to an economic climate
that has hindered permanent and highest-use development of sites in Oakland. The proposed text
amendment is summarized in this report. Please see Attachment A for the proposed zoning text
amendment. This staff report addresses ZUC and community comments and provides policy

options for ZUC consideration.

BACKGROUND

During this current economic downturn, Oakland land owners with vacant or underutilized
parcels are interested in maintaining the economic viability of the land and yet are not able to
finance permanent development of the highest and best use. In particular, Oakland hosts a large
inventory of vacant lots with no current entitlements as well as vacant lots that are entitled for
permanent development yet are not able to secure financing for said development. In order to
reduce the blight of vacant lots and promote economic development in this challenging economic
climate, staff proposes consideration of regulations that would allow short-term uses of vacant
and underutilized properties with relaxed standards to reduce blight and promote economic

development in a realistic manner.





PROJECT DESCRIPTION

The proposed project is a Planning Code text amendment (amendment) defining and regulating
the application of temporary conditional use permits in Oakland. The amendment would allow
currently permitted and conditionally permitted activities on a site, with relaxed limitations and
standards and without affecting underlying entitlements. One example of this would be allowing
surface auto-fee parking lots in the Central Business District for a three-year period; the existing
CBD Planning Code regulations allow auto-fee parking, but limitations require the parking to be
enclosed and above the ground floor. Under the proposed amendment, the CBD limitations
could be relaxed and surface parking would be allowed only on a temporary basis. This would

“allow an economically viable, though not necessarily the highest and best, use of a site that might
otherwise be undeveloped in this economy. The short timeframe would not hinder development
of a permanent and better use for the site should the economy improve in the near future.

The amendment includes the following key components: ‘
1. Limited duration: The amendment includes a permit life of three years. The

currently proposed regulations are revised to allow a one-time, one year extension
with no other options for extending the life of the original permit. In summary, a
permit could have a maximum active life of up to four years, including the one-time
extension. '

2. Relaxation of Planning Code Limitations” and “Additional Criteria”: The
amendment would generally require that the proposed land use be permitted in the
underlying zoning district (with a few exceptions, as noted below); however, the
amendment would not require compliance with the “Limitations” and “Additional
Criteria” that apply to the proposed land use in the underlying zoning district. This
would protect the compatibility of land uses in the underlying zoning district while
allowing flexibility to allow use locations and design that are viable inan
economically challenging climate on a temporary basis.

3. Guarantee of removal of use upon permit expiration: The proposed amendment
includes requirements for a site restoration plan, financial security, and a recorded
agreement to ensure termination of any permitted use or improvement upon permit
expiration. The currently proposed regulations additionally cite the City’s existing
ability to penalize any violations of the terms of a temporary conditional use permit.

4. No effect on existing land use entitlements: Any permit granted under the amendment
would not terminate or otherwise affect any existing land use entitlements. In this
way, a site can host a temporary use while maintaining any existing entitlement for a

higher and better use in the future.





ZUC AND COMMUNITY COMMENTS

The ZUC considered the proposed regulations and received public testimony at their regularly
scheduled meeting on February 17, 2010. At that time, the ZUC and community members made
comments regarding the proposal. The following is a summary of the comments and staff
response and/or analysis (in indented italics below each comment):

ZUC Comments

Include penalties to provide applicant incentive to remove use upon termination of
permit. _
o The Oakland Municipal Code (OMC Chapter 1.12) authorizes assessment and
penallties for violations of the Planning Code (OMC Title 17), including fines and
" liens. In addition to the proposed deed restrictions, improvement security and
signed and notarized acknowledgement of temporary permit, existing penalties
should ensure a high degree of self-enforcement of the proposed regulations. In
addition, the revised proposal includes a requirement for project signage
indicating the temporary nature of the permit and expiration date, informing
neighbors and visitors of the terms of the permit and supporting the identification
of any violations.
Do we want surface auto-fee parking in downtown when it is currently not permitted?
Even on temporary basis?

o The only active interest in the proposed regulations thus far has been from
applicants interested in conducting surface parking. If the ZUC is considering
supporting an option for allowing temporary uses, staff recommends including
this use. The ZUC has the option of recommending a trial period for the
regulations to determine the benefits and disadvantages based on actual
experience.

The proposal goes against current regulations (specifically, the newly adopted Central
Business District regulations do not allow surface parking, and the proposed regulations
would allow surface parking on a temporary basis).

o This is the intent of the regulations: only allow land uses that are currently
outright or conditionally permitted, but relax development standards to allow for
the use to exist on a temporary basis. The Planning Code currently has no option
for temporary permits; therefore, by definition, the proposal will contradict
existing standards that require permanent improvements.

This proposal allows land owners to continue to own land purchased at too high a value;
this land will be difficult to develop at the inflated value. If the land remains vacant, then
the owners may be forced to sell at a lower (current) value; at a lower value, new owners
may be able to develop the highest and best use.

o This viewpoint supports the option to recommend no action regarding temporary
conditional use permits. With this option, the City would have no legally
defensible method or established standards for addressing desirable temporary

uses.





Alcoholic beverage sales should be included in the proposal.

o Alcoholic beverage and tobacco sale permits are regulated by the State of
California, and the City of Oakland cannot supercede state regulations.

The security amount should be determined by cost-benefit analysis to ensure that it is fair
and achieves the goal of limiting use to approved timeframe.

o The purpose of the security is to facilitate removal of the use/improvements upon
permit expiration, that is the nexus that needs to be made. The City’s financial
benefit from the use comes from business taxes and not from fees. In addition, the
required deed restriction, agreement to the terms of the permit, and established
violation process are designed to ensure the removal of the use upon permit
termination.

It will be difficult to remove community-serving uses (such as community gardens and
public art installations) upon permit expiration. People will fight to keep these uses.

o Although people may argue to keep temporary uses beyond the life of the permit,
the regulations are drafted to both ensure compliance with the established time
limits and alert the public to the temporary nature of the use (the revised
regulations include a requirement for site signage indicating that the use is
temporary and that the use shall be removed by a date certain). There should be
no misunderstanding about the temporary life of the use under the proposed
regulations; however, the regulations cannot control any desire there may be to
extend the use.

Would this proposal comply with Senate Bill (SB) 375? (Greenhouse Gas Reduction)

o This proposal does not directly relate to SB375. However, it could be argued that
increasing parking possibilities in downtown Oakland and thereby pushing
housing and office development off directly encourages driving, and indirectly
supports sprawl. At the same time, it should be noted that where the proposed
regulations would allow surface parking, auta fee parking is already permitted on
a permanent basis.

Tier fees so that more lucrative uses pay higher fees than more financially modest and/or
community-serving uses.

o The City can set different fees by permit type but cannot charge different fees
based on proposed land use or potential value of use. This would be
discriminatory.

Consider allowing a one-time, one-year extension with no option to renew the permit.

o Staff agrees that this would be an effective way to ensure that temporary uses

remain temporary. The proposed regulations are revised to reflect this comment.
Consider limiting the number of cars allowed for surface parking and/or portable lifts.

o There are currently no restrictions on portable car lifts in the City of Oakland.
The ZUC could consider limiting parking to 49 or fewer parking spaces,
consistent with the threshold for minor conditional use permits.

Consider a trial period to test regulations.

o This staff report includes a proposal for a trial period in order to determine the

benefits and disadvantages of temporary permits based on actual experience.





Public Hearing Comments

e The Temporary Conditional Use Permit concept is acceptable for community-serving
uses; However, some seasonal sales currently operate without any permit--this permit
process, including the security requirement, would be prohibitive for these short-term
uses (3-4 months per year);

o The permit process could be used to provide approval of seasonal temporary uses
throughout the life of the permit. For example, a land owner could submit an
application for seasonal sales from September through December every year for
three years.

e Temporary Conditional Use Permits should be minor and not major permits.

o The current proposal is for applications to be processed as minor permits.

e Allow temporary uses that would otherwise require a variance.

o This is an option that would facilitate increased use of currently vacant properties
in the near term. Staff recommends keeping the current proposal narrow to
monitor the success of the regulations. In the future, should there continue to be
interest in allowing uses that would otherwise require a variance, the City could
consider expanding the regulations.

e How would vehicular food vendors be addressed by this proposal?

o The activity is currently considered within the “fast food” classification and, as
such, would be permitied wherever “fast food” is currently permitted or
conditionally permitted.

e The lack of current investment in Oakland necessitates permitting land uses that are not
ideal.

o This viewpoint supports an option lo adopt the proposed regulations or a trial,
and to include both permitted and conditionally permitted uses (without

limitation). '
Vacant lots can be a nuisance; there is current parking demand in CBD, and such activity

“would generate revenue for the City.

o This viewpoint supports an option to adopt the proposed regulations or a trial,
and to include both the permitted and conditionally permitted uses (without
limitation).

e The proposal weakens the Planning Code by allowing uses that were never intended to be
permitted (surface parking in CBD). '

o The proposal would only allow land uses that are currently permitted or
conditionally permitted in the underlying zoning district. However, the proposal
would relax development standards to allow for the use to exist on a temporary
basis. The Planning Code currently has no option for temporary permits;
therefore, by definition, the proposal will contradict existing standards that
require permanent improvements.

e Surface parking is ugly, and causes hazards for pedestrians and bicyclists.

o This is an argument to exclude surface parking from any recommendation to
move the proposed regulations forward. However, it should be noted wherever
surface parking would be permitted as part of this proposal, auto fee parking is
already permitted or conditionally permitted. Surface and above-grade auto-fee





parking generally have the same access and egress conditions in terms of number
of driveways.

Testimony Submitted in Writing

e The life of the permit should be four years (rather than three).

o The current life of a land use entitlement in Oakland is two years and an
additional one year extension. The proposed three-year timeline for the
Temporary Conditional Use Permit is consistent with this.

e There should be no limit on the number of permit renewals.
~o This proposal includes a narrower time period for land use activity. This
approach ensures that temporary uses are, in fact, temporary and do not become
long-term or permanent.
e The security should be reduced to $20,000.

o The purpose of the security is for removal of any improvements upon permit
expiration should the property owner not comply with the terms of the permit.
The proposed regulations require up to $40,000 for the security; however, some
proposed uses with minimal improvements may have a much lower security
requirement.

e Surface parkirig should include a landscaping or public art buffer.

o Staff supports this recommendation, and the proposed regulations are revised
accordingly.

e Surface parking should incorporate storm water runoff diversion to protect Lake Merritt
and the San Francisco Bay. -

o The proposed regulations require all improvements to be temporary. For those
projects that would be required to meet existing storm water runoff requirements,
they would need to demonstrate that they could do so with only temporary
improvements; otherwise, such proposals would be denied.

ISSUES AND DISCUSSION

San Francisco s Approach

The City of San Francisco is currently working with owners of entitled properties to allow
temporary uses.. The approach in San Francisco is to use the Development Agreement (DA)
process to extend the life of existing land use entitlements in exchange for the placement of
community benefit uses on entitled sites during the interim period. Through the DA process, San
Francisco will allow community benefit uses such as gardens, parks and public art displays on a
temporary basis. In addition, San Francisco will require extensive (although temporary)
improvements, maintenance, insurance and other features designed to allow public access and
ensure high quality projects. Again, the incentive to land owners is extending valuable land use
entitlements. This approach is specific to currently entitled properties and would not allow

surface parking.





The City of San Francisco currently permits temporary uses on non-entitled properties through
the Conditional Use Permit process, with specific conditions of approval controlling the
temporary timeline and features of the proposal. In addition, the City of San Francisco generally

restricts new proposals for surface parking.

Although San Francisco has a very different economic and development climate than Oakland
(fewer vacant lots and parcels with more valuable and complex entitlements, for example), the
DA approach provides advantages for Oakland, as well. This approach applies to limited
properties (those with land use entitlements) and ensures a beneficial use until such time as
development is feasible. In addition, the DA can control the quality of improvements and
removal of the use based on the incentive of extended entitlements. This is an option for
Oakland to consider in developing an approach to permitting temporary uses.

Surface Parking

The only active interest in temporary permits is for surface parking. Surface parking may be
considered an undesirable land use, even on a temporary basis. However, the demand for the use
should trigger a meaningful discussion about the appropriateness of the use in certain cases. Is
surface parking acceptable on a short-term, and not long-term, basis? Is the use acceptable near
the West Oakland BART station but in the Central Business District? The ZUC could consider
taking a position on surface parking in Oakland and could recommend that the Planning
Commission do the same. Any temporary use regulation proposal would be informed by such

direction.

Community Benefit Uses

At the previous ZUC meeting where temporary permits were considered, the ZUC expressed
concern about temporary community benefit uses becoming permanent due to community and
possible political will. This same question might apply to any use for which there is support.
The revised proposal includes measures designed to ensure that uses remain temporary and do
not become permanent. Revisions include limitations on permit extension and the required site
signage to inform the public about the temporary nature of the use. In addition, this staff report
outlines options that would allow for a trial of any adopted regulations to determine the outcome
of the program and ensure removal of all uses at the end of the trial program.

OPTIONS FOR CONSIDERATION

Staff has revised the proposed draft Temporary Conditional Use Permit regulations and has
included various options for ZUC considerations. The following discussion and matrix outline

the options and their benefits and disadvantages:





No Action

Taking no action on a temporary use permit proposal would retain the status quo. Currently,
there are a small number of active (and unabated) temporary permits on file in Oakland
(generally, these are conditional use permits issued with a condition for termination of the use by
a date certain). Should the City receive future applications for temporary uses (CUP, variance or
DA applications), there are a few existing options for considering such proposals: the City could
deny the application or approve the application with conditions of approval to limit the duration
of the use and ensure the use does not become vested.

This approach does not contradict the existing Planning Code. However, this approach provides
no land use flexibility to address a fluctuating economy, and provides no systematic formula for

considering ore terminating temporary uses.

Citywide TCUP

A Citywide TCUP, fully described above and in Attachment A to this report, would commit the
City to a standardized regulatory process for considering temporary use applications. The
proposed regulations allow for a wide variety of uses currently permitted or conditionally
permitted in the underlying zoning district. Relaxation of development standards, however,
would allow site design that would otherwise not be permitted (surface parking would be
allowed in districts where auto fee parking is permitted but development standards restrict

surface parking).

Relaxation of standards, in some cases, would potentially contradict the intent of the Planning
Code. However, the proposed uses are temporary which may lessen the opposition to an
otherwise controversial use. Temporary use permits, in general, would potentially discourage
development of higher and better permanent land uses, extending blighted conditions into the
future. Nonetheless, a consistent permitting process ensures consistent application of regulations
and conditions of approval, and better controls the termination of the temporary uses.

Trial Citywide TCUP

A trial Citywide TCUP program would include the regulations proposed in Attachment A (and
described above); however, the trial program would sunset on a date certain. This would allow
the City to test the benefits and disadvantages of the TCUP concept during the current economic
downturn. By extinguishing the trial on a date certain, the City can control termination of any
uses permitted during the trial period. In addition, a trial program would allow the City to
consider whether to cease, continue and/or alter the regulations on an extended or permanent

basis.





Trial TCUP-CBD

A trial TCUP program in the Central Business District (CBD) would generally include the
regulations proposed in Attachment A; however, application would be limited to the CBD. In
this way, the trial TCUP-CBD program would specifically address the current, active interest in
temporary uses, as the current applications are for surface parking in the downtown area. The
trial program would allow the City to consider the advantages and disadvantages of such
regulations on a limited basis with the most controversial uses.

Trial TCUP-no surface parking

A trial TCUP that does not allow surface parking would generally include the regulations
proposed in Attachment A and would apply Citywide; however, surface parking would not be
allowed as a temporary use. A trial Citywide TCUP that does not allow any surface parking may
be desirable in terms of the allowable land uses. It should be noted, however, that this proposal
would not address actual demand for temporary permits, all of which are for surface parking.

Development Agreement

Whether or not the City of Oakland adopts any specific policy, the City has the ability, on a case-
by-case basis, to adopt DAs to extend the life of existing land use entitlements in exchange for
 the placement of desirable temporary land uses on entitled sites during the interim period. This
approach would be specific to currently entitled properties and would require City Council
consideration on a case-by-case basis. The City can dictate the appropriate interim uses and the
extent and quality of improvements, accessibility and other design features, as the approach

would be incentive-based.





TEMPORARY CUP OPTIONS MATRIX

Benefits

Disadvantages
No land use flexibility to

Additional Notes
e Could amend SCOA to

No Action o No risk of temporary uses
becoming permanent; address fluctuating allow temporary uses on
« Does not contradict Planning economy case-by-case basis with
Code; No systematic formula for consistent conditions
considering temporary use | ® Temporary use proposals
proposals; would be considered under
No systematic approach to existing CUP, variance or
terminating approved DA procedures
ternporary uses;
Citywide TCUP ¢ Allows uses for a limited Difficult to remove from
timeframe Planning Code if
e Provides consistent formula regulations prove to be
for processing temporary use problematic
proposals; In some cases, allows uses
¢ Responds to economic that contradict Planning
reality by allowing more Code;
land use flexibility Difficult to ensure removal
® Provides similar permitting of uses (politically and in
opportunity throughout terms of City ability to
Oakland monitor);
¢ Ensures uses do not become May discourage
vested development of permanent
higher and better use;
Trial Citywide TCUP o Same advantages as May discourage ¢ To adopt permanently,
“Citywide TCUP” development of permanent would need to go te ZUC,
¢ Sunset controls termination higher and better use; Planning Commission and
of permits Council for
¢ Sunset allows evaluation of recormnmendation and
effectiveness of regulations approval
Trial TCUP-CBD o Addresses actual demand at Does not cover the current | ¢ To adopt permanently,
this time for temporary demand located outside of would need to go to ZUC,
permits downtown (e.g., near West Planning Commission and
s Limits area to where greatest Oakland BART) Council for
demand exists recommendation and
approval
Trial TCUP-no surface |* Addresses community Does not address actual ¢ To adopt permanently,
p arking concermns regarding surface demand at this time for would need to go to ZUC,
parking temporary permits Planning Commission and
Limits financial benefit for Council for
City recommendation and
Does not consider that use approval
could be acceptable on
temporary basis
Development e Incentive-based Limited to entitled e Could amend SCOA to
Agreement e Limited to entitled properties address other types of
properties Does not address actual temporary use proposals
e City can require extensive demand at this time for e DA requires no new policy
improvements, temporary permits adoption
maintenance, insurance May discourage

development of permanent
higher and better use;

No systemnatic formula for
considering other types of
temporary use proposals;
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ACTION REQUESTED OF THE ZONING UPDATE COMMITTEE

Staff recommends that the Zoning Update Committee provide comments regarding the proposed
Planning Code text amendment and address the options, questions and issues outlined in this

report.
Prepared by:

—7<

N

Catherine Payne, Planner 111

Approved for forwarding to the
Zoning Update Committee of the
City Planning Commission by:

7

SCOTT MILLER, ZONING MANAGER, PLANNING AND ZONING DIVISION

C ANGSTADT, DEPUTY DIRECTOR, CEDA

ATTACHMENTS:
A. Proposed Planning Code Amendment (revised)

B. ZUC Staff Report dated February 17, 2010
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ATTACHMENT A:
PROPOSED PLANNING CODE AMENDMENT

Zoning Update Committee of the Oakland Planning Commission
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Chapter 17.133
TEMPORARY CONDITIONAL USE PERMIT PROCEDURE

Sections: )
17.133.010 Title, purpose, and applicability.

17.133.020 Definition of temporary conditional use permits.
17.133.030 Application. '

17.133.040 Procedures for consideration.

17.133.050 General temporary conditional use permit criteria.
17.133.060  Appeal to Planning Commission.

17.133.070 Expiration of temporary conditional use permits.
17.133.080 Security for Improvements.

17.133.090 Extension of temporary conditional use permits
17.133100 Reinstatement of temporary conditional use permits.
17.133.110 Adherence to approved plans.

17.133.120 Limitation on resubmission.

17.133.010 Title, purpose, and applicability.
The provisions of this chapter shall be known as the temporary conditional use permit

procedure. The purpose of these provisions is to prescribe the procedure for the accommodation
of temporary uses with special considerations, such as site or design requirements, operating
characteristics, or potential adverse effects on surroundings, through review and, where necessary
or appropriate, the imposition of special conditions of approval. This procedure shall apply to
proposals for limited duration activities or facilitiés as specified in this chapter; or limited
duration activities or facilities that are otherwise permitted or conditionally permitted as
‘permanent land uses in the applicable zoning district.” This procedure shall not apply to limited
duration uses addressed elsewhere in the Oakland Municipal Code.

17.133.020 Definition of temporary conditional use permits.
A temporary conditional use permit allows for the operation of specified activities or

facllmes on private property for a limited time duration.
A. -Temporary Conditional Use Classifications.
1. A temporary condmonal use perrmt may be issued for any conditionally
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2. A temporary conditional use permit may also be issued for the following
additional activities or facilities, whether or not permitted or conditionally permitted in the
applicable zoning district: Active Mini-Park; Passive Mini-Park; Special Use Park; Nonassembly
Cultural Civic; Recreational Assembly Civic; Crop and Animal Raising; and Plant Nursery

Agricultural.
Limited Duration. A temporary conditional use permit generally has a limited

B.
duration of three (3) years from the effective date of final decision to the date of permit
expiration.

C. Relief of Zoning Limitations and Application of Additional Criteria. A

temporary conditional use permit may relieve limitations and additional criteria relating to the
activity or facility otherwise required in the applicable zoning district, subject to the following
findings:
) 1. - Activity and facility limitations and additional criteria otherwise required

in the Planning Code or applicable zoning district would prohibit the temporary land use.
' 2. Activity and facility limitations and additional criteria otherwise required
in the Planning Code or applicable zoning district would require permanent

improvements inconsistent with the temporary land use.

D. Temporary Improvements. All proposed site improvements shall be temporary
in nature and design, as required by Section 17.133.050.E. Any proposed demolition would be
“subject to the regulations contained in OMC Section 15.36, Chapter 17.136, and any other
applicable regulations. _ ,

E. Issuance of a temporary conditional use permit shall-not restrict or otherwise
invalidate, extend, or alter any land use entitlements for the subject property valid at the time of
permit issuance.

17,135,030 Application. -

An application for a temporary conditional use permit shall be made by the owner of the .

affected property, or his or her authorized agent, on a form prescribed by the City Planning
Department and shall be filed with such Department. :

A. The application shall be accompanied by such information including, but not
limited to, site and improvement plans, drawings and elevations, and operational data, as may be

 required to enable the pertinent criteria to be applied to the proposal, and the fee prescribed in the .

fee schedule in Chapter 17.150 for a minor permit. In the OS zone, the application shall also
“include the most recent open space balance calculated pursuant to the no net loss provisions in
Section 17.135.060, and any additional information deemed necessary by the City Planning

Department.

the front property line throughout the life of the permit. with a minimum size of 3 feet

landscape or public art buffer along the public frontage of the site. Plans shall include the
design of the landscape or public art feature and demonstrate that the features can be

installed on a temporary basis (e.g.. raised planter boxes).
B. The application shall be accompanied by plans for restoration of the affected site
10 its original condition. Such plans shall be submitted prior to permit issuance and are subject to
review and consideration by the Planning Director or Planning Commission, as applicable.
S o
the City of Oakland and signed by the land owner, and to be recorded against the property upon
| permit issuance, acknowledging the temporary nature of the permit, agreeing to only improve the

2

1. Plans shall include design and accommodation of a sign to be posted on«

2. Plans for any surface parking proposal shall indicate a three-foot wide ™.

The application shall be accompanied by an agreement, on a form prescribed by.
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site with temporary furnishings and to limit investment into the property, agreeing to removal of .-
the

the approved land use(s) and related improvements upon permit expiration, and agreeing that thy
permit, and the right to continue the uses authorized by the permit shall be extinguished
immediately and automatically upon expiration of the permit and shall not be subject to any
requirement for further notice, public hearing or appeal. ‘The agreement shall further specify that
the applicant (including any heirs, successors or assigns) waives any right to such notice or

{ Deleted: and

D. Permit issuance shall generally be subject to a bond or other financial security, as
required under Section 17.133.080, to ensure removal of the permitted use(s) and improvements
upon permit termination.

©17.133.040 Procedures for consideration.

A. In All Zones. An application for a temporary conditional use permit shall be
considered by the Director of City Planning. However, the Director may, at his or her discretion,
‘refer the application to the City Planning Commission for decision rather than acting on it himself
or herself. In this case, the application shall be processed as a major permit pursuant to Chapter
17.134.040.A of the Planning Code. At his or her discretion, an administrative hearing may be
held: - Notice shall be given by posting an enlarged notice on premises of the subject property

~ involved in the application; notice shall also be given by mail or delivery to all persons shown on
the last available equalized assessment roll as owning real property in the city within three
hundred (300) feet of the property involved; provided, however, that failure to send notice to any
such owner where his or her address is not shown in said records shall not invalidate the affected
proceedings. All such notices shall be given not less than seventeen (17) days prior to the date set
for the hearing, if such is to be held, or, L(not, for decision on the application by the Director.
The Director shall determine whether the proposal conforms to the temporary conditional use
permit criteria set forth in Section 17.133.050 and to other applicable use permit criteria, and may
grant or deny the application for the proposed temporary conditional use permit or require such
changes in the proposed use or impose such reasonable conditions of approval as are in his or her
judgment necessary to ensure conformity to.said criteria. The determination of the Director of
City Planning shall become final ten (10) calendar days after the date of decision unless appealed
to the City Planning Commission in accordance with Section 17.133.060. In those cases which
are referred to the Commission by the Planning Director, the decision of the Commission shall
become final ten (10) days after the date of decision. In any event the last date of appeal falls on
a weekend or holiday when city offices are closed, the next date such offices are open for
business shall be the last date of appeal.

B. In the OS Zone. Applications for temporary conditional use permits in the OS
zonie shall be subject to the special use permit review procedure for the OS zone established in
Chapter 17.135.

C. Alternative Notification Procedures. If the conditions as set forth in Section
17.130.020 apply, alternative notification procedures discussed therein may replace or
supplement the procedures set forth in subsections A and B of this section.

17.133.050 Temporary conditional use perlhit criteria.
’ Except as different criteria are prescribed elsewhere in the zoning regulations, a

temporary conditional use permit shall be granted only if the proposal conforms to all of the
following temporary conditional use permit criteria, as well as to any and all other applicable
additional use permit criteria:

A. That the location, size, design, and operating characteristics of the proposed
temporary use will be compatible with and will not adversely affect the livability or appropriate
development. of abutting properties and the surrounding neighborhood, with consideration to be
given to harmony in scale, bulk, coverage, and density; to the availability of civic facilities and
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utilities; to harmful effect, if any, upon desirable neighborhood character; to the generation of
traffic and the capacity of surrounding streets; and to any other relevant impact of the
development; :

B. . That the location, design, and site planning of the proposed temporary use will
provide a convenient and functional living, working, shopping, or civic environment, and will be
as attractive as the nature of the proposed use and:its location and setting warrant;

C. That the proposed temporary use will enhance the successful operation of the
surrounding area in its basic community functions, or will provide an essential service to the
community or region;

D. That the proposal conforms to all applicable regular design review criteria set
forth in the regular design review procedure at Section 17.136.050 with consideration given to the
temporary nature of the proposal; ' ' :

E. That all proposed improvements are temporary and/or removable, with no
permanent alterations to the existing site; ,

F. That the benefits of temporarily allowing the proposal outweigh the benefits of
allowing the parcel to remain vacant or underutilized awaiting a potential permanent use that
conforms to the limitations set forth in the applicable zone;

G. That the economic climate, either in general or pertaining to the affected site
specifically, is adverse and the proposed temporary use and/or relaxation of Planning Code

-standards would contribute to economic and land use vitality in Oakland; and
- H That the proposal conforms in all significant respects to the Oakland General
Plan and with any other applicable plan or development control map which has been adopted by

the City Council. :

17.133.060  Appeal to Planning Commission—Temporary conditional use permits.
Within ten (10) calendar days after the date of a decision by the Director of City Planning
on an application for a temporary conditional use permit, an appeal from said decision may be
taken to the City Planning Commission by the applicant or any other interested party. In the case
.of appeals involving one- or two-unit Residential Facilities, the appeal shall be considered by the
Commission’s Residential Appeals Committee. In event the last date of appeal falls on 2 weekend
or holiday when city offices are closed, the next date such offices are open for business shall be
. the last date of appeal. Such appeal shall be made on a form prescribed by the City Planning
Department and shall be filed with such Department. The appeal shall state specifically wherein it
is claimed there was an error or abuse of discretion by the Director or wherein his or her decision
is not supported by the evidence in the record. Upon receipt of the appeal, the Secretary of the
City Planning Commission shall set the date for consideration thereof; which in the case of '
“applications limited to one- or two-unit Residential - Facilities, shall be the date of the
" Committee’s next regularly scheduled meeting following the thirtieth day after the appeal is filed.
‘Not less than seventeen (17) days prior to the date of the Commission’s or Committee’s
consideration of the appeal, the Secretary shall give written notice to: the applicant; the appellant
_ in those cases where the applicant is not the appellant; adverse party or parties, or to the attorney,
spokesperson, or representative of such party or parties; other interested groups and neighborhood
associations who have requested notification; and to similar groups "and individuals as the -
‘Secretary deems appropriate, of the date and place of the hearing on the appeal. In considering the
appeal, ‘the Commission or, if applicable, the Committee shall determine whether the proposal
conforms to the temporary use permit criteria set forth in Section 17.133.050 and to any other
applicable additional use permit criteria, and may grant or deny a permit or require such changes
in the proposed use or impose such reasonable conditions of approval as are in its judgment
necessary to ensure conformity to said criteria. The decision of the Commission or, if applicable,

the Committee shall be final.





17.133.070 Expiration of Temporary conditional use permits
A Temporary conditional use pemﬂt shall generally expire three (3) years from the

conditional use permit shall terminate on or pnor to this date.

1. An application for a new temporary conditional use permit for essentially«----

the same use on the same property shall not be approved.

2. Any violation of the terms of a temporary conditional use permit shall be subject to all rights«-----""

and remedies provided in the Oakland Municipal Code, including without limitation, assessment

and penalties. as specifed in OMC Chapter 1.12 and/or permit revocation as specified in OMC

17.152. The failure of an owner to comply fully with a provision of this Chapter shall be a

separate_violation_which shall be immediately subject to enforcement, penalty, and collection

actions provided in the Oakland Municipal Code, including, without limitation. OMC Chapter

Bd2u e o

17.133.080 Security for Improvements
A. Issuance of a temporary conditional use permit shall generally be accompanied

by a bond (or other financial security acceptable to the City of Oakland) for the value of any
proposed improvements or for $40,000 (whichever is greater) to ensure removal of the permitted
-use(s) and improvements upon permit termination. This requirement may be waived if the
applicant can demonstrate that the proposed use will not generate any ﬁnanclal profit and will

provide a benefit communitywide
B. Upon expiration of the perrmt and nmely termination of the approved use

facility.

17.133.090 Extension of Temporary conditlonal use permits
eral

year. |

17.133.100 Reinstatement of Temporary conditional use permits
A temporary conditional use permit generally cannot be reinstated.

17.133.110. Adhel"ence to approved plans. _
A temporary conditional use permit shall be subject to the plans and other conditions

upon the basis of which it was granted. Unless a different termination date is prescribed, ‘the
permit shall terminate three (3) years from the effective date of its granting.

17.133.120 - Limitation on resubmission.

Whenever, an application for a temporary conditional use permxt ‘has been denied by the
Director of City Planning or Planning Commission, and the applicant fails to file a timely appeal,
no such application for essentially the same proposal affecting the same property, or any portion
thereof, shall be filed within one (1) year after the date of denial. This section shall not apply in
instances where the applicant can -show, on the face of any subsequent application, changed
circumstances sufficient to justify a rehearing. Applications for hearing pursuant to this section
shall be considered by the Director of City Planning. A determination by the Director shall
become final ten (10) calendar days after the date of decision unless appealed to the City Planning
Commission. In event the last date of appeal falls on 2 weekend or holiday when city offices are
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closed, the next date such offices are open for business shall be the last date of appeal. Any such
decision by the City Planning Commission shall be final.
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- STAFF REPORT

Oakland City Planning Commission
February 17, 2010

Zoning Update Committee

Location: Citywide — unless otherwise stated
Item: Discussion of a proposed text amendment to the Planning
~ Code to allow consideration of temporary conditional use
permits in Oakland.
Applicant: City Planning Commission
Case File Number: ZT10-0007
Staff recommendation: Review and discuss _
For further information: Contact: Catherine Payne at (510) 238-6168 or
: cpayne@oaklandnet.com

PROPOSED ZONING TEXT AMENDMENT : o ‘
The proposed Planning Code text amendment addressed in this report would allow the City of
Oakland to consider conditional use permits for temporary land uses thronghout the city. The
proposal would provide standards and procedures for temporary uses and responds to an
economic climate that has hindered permanent and highest-use development of sites in Oakland.
The proposed text amendment is summarized in this report. Please see Attachment A for the

proposed zoning text amendments.

BACKGROUND .

: During this current economic downturn, Oakland land owners with vacant or underutilized
parcels are interested in maintaining the economic viability of the land and yet are not able to

finance permanent development of the highest and best use. In particular, Oakland hosts a large

inventory of vacant lots with o current entitlements as well as vacant lots that are entified for

' permanent development yet are not able to secure funding for said development. In order to
reduce the blight of vacant lots and promote economic development in this challenging economic
climate, staff proposes consideration of regulations that would allow short-term uses of vacant
and underutilized properties with relaxed standards to reduce blight and promote economic

development in a realistic manner.





PROJECT DESCRIPTION

The proposed project is a Planning Code text amendment (amendment) defining and regulating
the application of temporary conditional use permits in Oakland. The amendment would allow
currently permitted and conditionally permitted activities on a site, with relaxed limitations and
standards and without affecting underlying entitlements. An example of this would be allowing
surface auto-fee parking lots in the Central Business District for a three-year period. The
existing CBD Planning Code regulations allow auto-fee parking, but limitations require the
parking to be enclosed and above the ground floor. Under the proposed amendment, the CBD
limitations could be relaxed and surface parking would be allowed only on a temporary basis.
This would allow an economically viable, though not the highest and best, use of a site that
might otherwise be undeveloped in this economy. The short timeframe would not hinder
development of a permanent and better use for the site should the economy improve in the near

. future.

The amendment includes the following key components:

1.

Limited duration and no extensions: The amendment includes a permit life of three
years. An applicant can apply for a new permit relymg on public review and
discretionary consideration two years after permit issuance. This would allow for
public scrutiny and renewed consideration that can be responsive to a changing
economic climate as well as other factors. Extensions would not be allowed.

" Relaxation of Planning Code Limitations " and “Additional Criteria”: The

amendment would generally require that the proposed land use be permitted in the
underlying zoning district (with a few exceptions, as noted below); however, the
amendment would not require compliance with the “Limitations™ and “Additional
Criteria” that apply to the proposed land use in the underlying zomng district. This
would protect the compatibility of land uses in the underlying, zomng district while
allowing flexibility to allow use locations and design that are viable in an
economically challenging climate on a temporary basis.

Guarantee of removal of use upon permit expiration: The amendment mcludes
requirements for a site restoration plan, financial security, and a recorded agreement
to ensure termination of any permitted use or improvement upon permit expiration.
No effect on extsting land use entitlements: Any permit granted under the amendment
would not terminate or otherwise affect any existing land use entitlements. In this
way, a site can host a temporary use while ma.mtammg any existing entitlement for a

higher and better use in the future.





STAFF ANALYSIS

' The proposed amendment includes features that have both advantages and disadvantages. The
following discussion identifies key issues related to temporary conditional use permits:

1.

Should the amendment include variances (uses not otherwise permitted in the
underlying zoning district)? The amendment would allow outright and conditionally
permitted uses on a short-term basis, and would relax the limitations and additional
criteria established in the underlying zoning district. A variance is a permit for uses

" and/or facilities that are otherwise restricted in the underlying zoning district. To

ensure that applications are limited to proposed uses that are likely to be generally

 compatible with the surrounding area and are generally consistent with the underlying

zoning district, staff supports limiting the scope of the amendment to permitted and
conditionally permitted uses. Under the existing Planning Code regulations, a
property owner can apply for a variance for a use not otherwise permitted.

It should be noted that the proposed amendment allows certain uses that may or may
not be permitted in the underlying zoning district. Specifically, the amendment

would allow the following use classifications: Active Mini-Park; Passive Mini-Park; - -
Special Use Park; Nonassembly Cultural Civic; Recreational Assembly Civic; Crop
and Animal Raising; and Plant Nursery Agricultural. In combination with the
Essential Service Civic land use classification, currently permitted in every zoning
district in Oakland, these land use classifications would allow desirable short-term
uses such as outdoor recreation, cultural and community gathering areas, retail
vending and gardens. These uses contribute to the vibrancy of neighborhoods and

can be easily established (relying on pushcarts or trailers, awnings, planter boxes,

_moveable site furnishings and similar features).

' Should the temporary conditional use permit be a major or a minor permit? There

are three options to consider for processing temporary conditional use permits; they
can be considered major or minor permits, or they can be considered based on the
criteria of Oakland Municipal Code (OMC) Chapter 17.134.020 Definition of Major
and Minor Conditional Use Permits. The amendment treats the temporary conditional
use permit as 2 minor permit requiring administrative review and approval and public

noticing (and no public hearing or consideration by the Planning Commission unless

decided by the Planning Director). A major permit process would take more time,

~ include a public hearing and consideration by the Planning Commission. Relying on

OMC 17.134.020 would require applications to go through a lengthier or more
streamlined process generally based on size, use, zoning district and other defining
criteria.  The more streamlined minor permit process'allows permit applications to be
considered more quickly, consistent with the intent of the amendment to address
every-changing economic conditions on a short-term basis. However, the major
permit process allows for more public review and scrutiny of proposals that might
otherwise be limited in the underlying zoning district. Staff believes that all three
approaches have merits (and disadvantages); however, the more streamlined minor-
permit process is consistent with the short-term timeframe of the proposed permit.





3.

What is the appropriate timeframe for the temporary conditional use permit? The
proposed amendment includes a three-year timeframe with the possibility of applying
for a new permlt within the last year of the life of any existing permit. Staff believes
that three years is long enough for an applicant to make a meaningful investment and
receive a meaningful return for a temporary use while ensuring that the City has the
opportunity to reevaluate the use as the economic cycles shift (on a global or even

site-specific basis).

Should extensions be allowed? The proposed amendmert would not allow permit
extensions, but rather would allow a permit-holder to apply for a new perm1t The
existing Planning Code allows extensions without pubhc review or input prior to
explratwn of the original permit. Staff’s objective is to ensure that there is public
review and discretionary decision-making regarding continuing a use that is intended
and designed to be short-term and to respond to a current economic situation.

Another option that would achieve the same objective would be to allow extensions
but require Planning Commission consideration. In this alternative, an applicant
would not need to apply for a new permit but, rather, would request an extension.
The process would be more streamlined in terms of applicant submittal requirements,

-but consideration would mvolve a public hearing and decision by the Planning

Commlssmn.

How can the City ensure removal of the use upon permit expiration? As discussed
earlier in this report, the proposed amendment includes three mechanisms for
ensuring removal of the use and improvements upon permit expiration: a site
restoration plan (to be considered and approved by staff), a financial security, and a

- recorded agreement to ensure termination of any permitted use or improvement upon -

~ -permit expiration. Based on legal opinion, staff finds that these features would both

- ensure the temporary nature of the permit and protect the City against legal action for

terminating any use permitted under the proposed amendment.

It should be noted, however, that the City of Oakland does not have the tools in place
to ensure staff monitoring of issued permits over a three-year period. There is no .
existing method to flag a permit case file or otherwise trigger review of permit
compliance after the permit has been issned. At this time, if staff i issues a permit,

‘there is no guarantee that any staff will follow up on the permit in the future. The

financial security discussed above would provide some incentive for the applicant to
contact the City to verify compliance and return the security. In addition, the deed
restriction would serve to notify staff of the permit status should a new application be
submitted for the same site. These approaches are not necessanly timely and rely on

the apphcant taking responsibility.





6. Is a $40,000 security reasonable? The proposed amendment includes 2 minimum
$40,000 secnrity to ensure removal of any permitted use and/or facility upon permit
termination. The annual premium for a security of $40,000 is typically less than

" $600. Staff believes that this is a reasonable fee expectation for the allowances
provided by issuance of a temporary conditional use permit. In addition, $40, 000
would be adequate for City staff to remove many temporary uses and, where
temporary uses include improvements valued at greater than $40,000, the City would
rely on ahigher security per the proposed regulations. Finally, a significant security
ensures that the permit holder would comply with the terms of the permit and contact

-the City to confirm compliance upon permit expuauon in order to remove the

. secunty

It should be noted that the requirement for-a $40,000 security is “general”; that is, the
decision-making body could use discretion to reduce or waive the security. This
would be an option for public benefit projects such as community gardens or passive
parks, and would allow community groups to install a land use for the pubhc good
that would involve no profit without incurring unreasonable costs.

7. Isthe proposed amendment consistent with the City of Oakland General Plan? The
proposed amendment would not allow any uses that are not otherwise permitted or
conditionally permitted in the underlying zoning district and would therefore not
conflict with the General Plan. In addition, the proposed amendment would support
the General Plan general policies of economic development and minimizing
nuisances (Policy 1/C4.2) during a challenging economic climate. .

8. How would these regulations affect other temporary uses permitted in Oakland? The
" City of Oakland currently allows some uses on a temporary basis, such as “vehicular
food vending” and “pushcart food vending” via OMC Titles 8 and 5, respectively.
. These permits are for uses and do not run with the land. The currently proposed. :
amendment would apply to OMC Title 17, run with the land, and would therefore not

" affect current temporary use permits in Oakland.





" ACTION REQUESTED OF THE ZONING UPDATE COMMITTEE ;

Staff recommends that the Zoning Update Committee provide comments regarding the proposed
Planning Code text amendment and address the questions and issues outlined in this report.

Prepared by: )
%
Catherine Payne, Planner IV
Approved for forwarding to the
Zoning Update Committee of the

- City Planning Commission by:

C ANGSTADT, DEPUTY DIRECTOR, CEDA

ATTACHMENT: o
A. Proposed Planning Code Amendment
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| ATTACHMENT A:
PROPOSED PLANNING CODE AMENDMENT

Zoning Update Committee of the Oakland Planning Commission
February 1'7, 2010

Chapter 17.133
TEMPORARY CONDITIONAL USE PERMIT PROCEDURE

Sections: ;
17.133.010  Title, purpose, and applicability.
17.133.020 Definition of temporary conditional use permits.
17.133.030.  'Application. L
. 17.133.040 Procedures for consideration.
" 17.133.050  General temporary conditional use permit criteria.
©17.133.060 © . Appeal to Planning Commission.
17.133.070 - - Expiration of temporary conditional use permits.
' 17.133.080  Security for Improvements.
17.133.090 .~ Extension of temporary conditional use permits .
17.133100 Reinstatement of temporary conditional use permits.
- 17.133.110 Adherence to approved plans. '
'17.133.120 ~ Limitation on resubmission.

17.133.010 Title, purpose, and applicability. - R
_ The provisions of this chapter shall be known as the temporary conditional use permit -
‘procedure. The purpose of these provisions is to prescribe the procedure for the accommodation
-of temporary uses with special considerations, such as site or design requirements, operating
characteristics, or potential adverse effects on surroundings, through review and, where necessary
or appropriate, the imposition of special conditions of approval. This procedure shall apply to
proposals for limited duration activities or facilities as specified in this chapter; or limited
‘duration activities or facilities that are otherwise permitted or conditionally permitted as
permanent land uses ini the applicable zoning district. This procedure shall not apply to limited
duration uses addressed elsewhere in the Oakland Municipal Code.

17.133.020  ° Definition of temporary conditional use permits. :
A ‘temporary conditional use permit allows for the operation of specified activities or

facilities on private property for a limited time duration. .
: A. = Temporary Conditional Use Classifications. »
o1 A temporary conditional use permit may be issued for any permitted or
conditionally permitted activity or facility in the applicable zoning district.
2. A temporary conditional use permit may also be issued for the following
additional activities or facilities, whether or not permitted or conditionally permitted in the

1





applicable zoning district: Active Mini-Park; Passive Mini-Park; Special Use Park; Nonassembly

Cultural Civic; Recreational Assembly Civic; Crop and Animal Raising; and Plant Nursery

Agricultural. A !
B. Limited Duration. A temporary conditional use permit generally has a limited

duration of three (3) years from the effective date of final decision to the date of permit

expiration.

C.  Relief of Zoning Limitations and Application of Additional Criteria. A

temporary conditional use permit may relieve limitations and additional criteria relating to the

activity or facility otherwise required in the applicable zoning district, subject to the following

findings:

1. Activity and facility limitations and additional criteria otherwise required

in the Planning Code or applicable zoning district would prohibit the temporary land use.
2. Activity and facility limitations and additional criteria otherwise required

in the Planning Code or applicable zoning district’ would require permanent

improvements inconsistent with the temporary land use.

D. Temporary Improvements. All proposed site improvements shall be temporary

in pature and design, as required by Section 17.133.050.E. Any proposed demolition would be
. subject to the regulations contained in OMC Section 15.36, Chapter 17.136, and any other
applicable regulations. L -

E. Issuance of a temporary conditional use permit shall not restrict or otherwise
invalidate, extend, or alter any land use entitlements for the subject property valid at the time of
permit issuance. o , . '

F. No permit extension. A temporary conditional use permit shall not be extended. -
However, where a temporary conditional use permit has.been approved, an application’ for
essentially the same proposal affecting the same property, or any portion thereof, may be filed
two (2) years or later after permit issuance. Such application shall be subject to the regulations
contained in Planming Code Chapter 17.133. - :

17.133.030 Application. : :
' ' An application for a temporary conditional use permit shall be made by the owner of the
affected property, or his or her authorized agent, on a form prescribed by the City Planning
* Department and shall be filed with such Department.
A. The application shall be accompanied by such informstion including, but not
Iimited to, site and improvement plans, drawings and elevations, and operational data, as may be
required to enable the pertinent criteria to be applied to the proposal, and the fee prescribed in the
fee schedule in Chapter 17.150 for a minor permit. In the OS zone, the application shall also
“include the most recent open space balance calculated pursuant to the no net loss provisions in
Section 17.135.060, and any additional information deemed necessary by the City Planning
Department. g ' : o
~ B. The application shall be accompanied by plans for restoration of the affected site
to its original condition. Such plans shall be submitted prior to permit issuance and are subject to
review and consideration by the Planning Director or Planning Commission, as applicable.
C. The application shall be accompanied by an agreement, on a form prescribed by -
~ the City of Oakland and signed by the land owner, and to be recorded against the property upon
" permit issuance, acknowledging the temporary nature of the permit and agreeing to removal of
the approved land use(s) and related improvements upon permit expiration.
D.  Permit issuance shall generally be subject to a bond or other financial security, as
required under Section 17.133.080, to ensure removal of the permitted use(s) and improvements
upon permit termination. ' :





17.133.040 Procediires for consideration. ‘ : :
A.  In All Zones. An application for a temporary conditional use permit shall be
considered by the Director of City Planning. However, the Director may, at his or her discretion,
refer the application to the City Planning Commission for decision rather than acting on it himself
or herself. In this case, the application shall be processed as a major permit pursuant to Chapter
17.134.040.A of the Planning Code. At his or her discretion, an administrative hearing may be
held. Notice shall be given by posting an enlarged notice on premises of the subject property
involved in the application; notice shall also be given by mail or delivery to all persons shown on
the last available equalized assessment roll as owning real property in the city within three
hundred (300) feet of the property involved; provided, however, that failure to send notice to any
" such owner where his or her address is not shown in said records shall not invalidate the affected
proceedings. All such notices shall be given not less than seventeen (17) days prior to the date set
for the hearing, if such is to be held, or, if not, for decision on the application by the Director.
The Director shall determine whether the proposal conforms to the temporary conditional use
permit criteria set forth in Section 17.133.050 and to other applicable use permit criteria, and may
grant or deny the application for the proposed temporary conditional use permit or require such
changes in the proposed use or impose such reasonable conditions of approval as are in his or her
judgment necessary to ensure conformity to said criteria. The determination of the Director of
City Planning shall become final ten (10) calendar days after the date of decision unless appealed
to the City Planning Commission in accordance with Section 17.133.060. In those cases which
are referred to the Commission by the Planning Director, the decision of the Commission shall
become final ten (10) days after the date of decision. In any event the last date of appeal falls on
a weekend or holiday when city offices are closed, the next. date such offices are open for
Jbusiness shall be the last date of appeal. : o ’ '
’ B. In the OS Zone. Applications for temporary conditional use permits in the OS
zone shall be subject to the special use permit review procedure for the OS zone established in
. Chapter 17.135. ' . , co
C. Alternative Notification Procedures. If the conditions as set forth in Section

17.130.020 apply, alternative notification procedures discussed therein may replace or
supplement the procedures set forth in subsections A and B of this section. - .

"17.133.050  Temporary conditional use permit criteria. : .
Except as different criteria are prescribed elsewhere in the zoning regulations, a -
temporary conditional use permit shall be granted only if the proposal conforms to all of the
following temporary conditional use permit criteria, as well as to any and all other applicable
additional use permit criteria: ' v
A. - That the location, size, design, and operating characteristics of the proposed
temporary use will be compatible with and will not adversely affect the livability or appropriate
development of abutting properties and the surrounding neighborhood, with consideration to be
given to harmony in scale, bulk, coverage, and density; to the availability of civic facilities and
utilities; to harmful effect, if any, upon desirable neighborhood character; to the generation of
traffic and the capacity of surrounding streets; and to any other relevant impact of the
development; . S : ‘ )
B. That the location, design, and site planning of the proposed temporary use will
provide a convenient and functional living, working, shopping, or civic environment, and will be
as attractive as the nature of the proposed use and its location and setting warrant; :
C. That the proposed temporary use will enhance the successful operation of the .
surrounding area in its basic community functions, or will provide an essential service to the

community or region;





D. That the proposal conforms to all applicable regular design review criteria set
forth in the regular design review procedure at Section 17.136.050 with consideration given to the
temporary nature of the proposal;

E. That all proposed improvements are temporary and/or removable, with no
permanent alterations to the existing site; ' .

F. That the benefits of temporarily allowing the proposal outweigh the benefits of
allowing the parcel to remain vacant or underutilized awaiting a potential permanent use that
conforms to the limitations set forth in the applicable zone;

. G. That the economic climate, either in general or pertaining to the affected site

specifically, is adverse and the proposed temporary use and/or relaxation of Planning Code .

standards would contribute to economic and land use vitality in Oakland; and
_ H. That the proposal conforms in all significant respects to the Oakland General
Plan and with any other applicable plan or development control map which has been adopted by

the City Council.

17.133.060  Appeal to Planning Commission—Temporary conditional use permits.
Within ten (10) calendar days after the date of a decision by the Director of City Planning
on an application for a temporary conditional use permit, an gppeal from said decision may be
taken to the City Planning Commission by the applicant or any other interested party. In the case
of appeals involving one- or two-umit Residential Facilities, the appeal shall be considered by the
Commiission’s Residential Appeals Committee. In event the last date of appeal falls on a weekend
or holiday when city offices are closed, the next date such offices are open for business, shall be
the last date of appeal. Such appeal shall be made on a form prescribed by the City Planning
Department and shall be filed with such Department. The appeal shall state specifically wherein it
. is claimed there was an error or abuse of discretion by the Director or wherein his or her decision
is ot supported by the evidence in the record. Upon receipt of the appeal, the Secretary of the
City Planning Commission shall set the date for consideration thereof; which in the case of
applications limited to ome- or two-unit Residential Facilities, shall be the date of the
Committee’s next regularly scheduled meeting following the thirtieth day-after the appeal is filed.
Not less than seventeen (17) days prior to the date of the Commission’s or Committee’s

consideration of the appeal, the Secretary shall give written notice to: the applicant; the appellant

in those cases where the applicant is not the appellant; adverse party or parties, or to the attorney,
spokesperson, or representative of such party or parties; other interested groups and neighborhood
associations who have requested notification; and to similar groups and individuals as the
Secretary deems appropriate, of the date and place of the hearing on the appeal. In considering the
appeal, the Commission or, if applicable, the Committee shall determine whether the proposal
conforms to the temporary use permit criteria set forth in Section 17.133.050 and to any other
applicable additional use permit criteria, and may grant or deny a permit or require such changes
in the proposed, use or impose such reasonable conditions of approval as are in its judgment

necessary to ensure conformity to said criteria. The decision of the Commission or, if applicable, .

the Committee shall be final. -

17.133.070 Expiration of Temporary conditional use permits

A Temporary conditional use permit shall generally expire three (3) years from the

effective date of approval of such permit. The use activity permitted by such Temporary
conditional use permit shau terminate on or prior to this date. .

17.133.080 Security for Improvements ‘

A Issuance of a temporary conditional use permit shall generally be accompanied
by 2 bond (or other financial security acceptable to the City of Oakland) for the value of any
_proposed improvements or for $40,000 (whichever is greater) to ensure removal of the permitted
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use(s) and improvements upon permit termination. This requirement may be waived if the -
applicant can demonstrate that the proposed use will not generate any financial profit and will

provide a benefit communitywide. ,
B. Upon expiration of the permit and timely termination of the approved use

acti'vity, said bond shall be returned to the applicant.
C. Should the approved use activity not be terminated upon expiration of the permit,
the City of Oakland shall use said bond for the purpose of terminating the activity and/or facility.

17.133.090 Extension of Temporary conditional use permits
A temporary conditional use permit generally cannot be extended.

17.133.100.Reinstatement of Temporary conditional use permits
A temporary conditional use permit generally cannot be reinstated.

17.133.110.  Adherence to approved plans. ,

A temporary conditional use permit shall be subject to the plans and other conditions
upon the basis of which it was granted. Unless a different termination date is prescribed, the’
- permit shall terminate three (3) years from the effective date of its granting.

17.133.120  Limitation on resubmission. o
g ‘Whenever an application for a temporary conditional use permit has been denied by the
" Director of City Planning or Planning Commission, and the applicant fails to file a timely appeal,
no such application for essentially the same proposal affecting the same property, or any portion
. thereof, shall be filed within one (1) year after the date of denial. This section shall not apply in
' instances .where the applicant can show, on the face of any subsequent application, changed

" circumstances sufficient to justify a rehearing. Applications for hearing pursuant to this section

shall be considered by the Director of City Planning. A determination by the Director shall
become final ten (10) calendar days after the date of decision unless appealed to the City Planning
Commission. In event the last date of appeal falls on a weekend or holiday when city offices are
~ closed, the next date such offices are open for business shall be the last date of appeal. Any such
decision by the City Planning Commission shall be final. -
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Payne, Catherine

From: Val Tagawa [vtagawa@seiu-uhw.org]
Sent:  Sunday, January 09, 2011 8:12 PM

To: Payne, Catherine; dboxer@gmail.com; veinvtruong@gmail.com; blake.huntsman@seiu1021.org;
sgalvez@phi.org; michail.colbruno@gmail.com; mzmdesignworks@gmail.com;
vincegibbs.opc@gmail.com

Subject: Douglas Parking 522 20th St. Oakland

Planning Commission, Thank you for giving me the opportunity to share with you my perspective on the possible
parking lot closure on 533 20th St. I work in Oakland and use the parking lot for safety reasons. Due to the
nature of my job, I consistently arrive early in the morning, consistently leave and return during the day, and
consistently work late into the night. The attendant (Ron) who is employed by the current vendor has always
been accommodating and has become a part of my safety network. This is an important factor. As I understand
it, the crime levels in Oakland drastically rises, while OPD suffered a recent reduction of force. Hard working,
law abiding citizens are more at risk of the criminal elements pervasive in Oakland. Having a safety network is
key while working in Oakland. Having to walk (mostly alone) a longer distance is a threat to many who rely on
this particular parking lot.

I hope you will seriously consider voting to issue the current vendor the permit required to remain open. Thank
for your consideration on this matter. If you have any questions, please feel free to contact me at the number
below.

Val M. Tagawa
(510) 915-4249

1/10/2011
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Case File Number A 10-107 January 19, 2011

Location: 1600 Broadway (APN 008-06222-008-00)

Proposal: Appeal of Administrative Denial of a Request to legalize a wall sign
exceeding 513 square feet in area installed without permits on the side
of an office building for Oaksterdam University

Contact Person/Phone Number: Salwa Ibrahim, (510) 637-9909
Owner: Danyol Akol
Case File Number: A10-107 (Appeal Denial of DV10-031)

Planning Permits Required: Appeal of Administrative Denial of Minor Variance for exceeding
allowed sign area (513 square feet requested, 20 additional square feet
allowed) and Regular Design Review to allow new wall sign

General Plan: Central Business District
Zoning: CBD-P, Central Business District Pedestrian Zoning District
Environmental Determination: Exempt-Section 15270, Projects Which are Disapproved; Section
15321, Enforcement Actions by Regulatory Agencies; Section 15311,
Accessory Structures
Historic Status: Not a Potential Designated Historic Property
Service Delivery District: Metro
City Council District: 3
Staff Recommendation: Deny Appeal for Existing Sign; Accept 60 Square Foot Sign and
Accept a Mural Design
Finality of Decision: Final, Not Administratively Appealable
For Further Information: D. Valeska, Planner I, (510)238-2075 dvaleska@oaklandnet.com

SUMMARY

The appellant, Ms. Salwa Ibrahim of Oaksterdam University, requests the Planning Commission to overturn the
Zoning Administrator’s denial of her application for a Minor Variance and Design Review to legalize an
existing sign over 513 square feet in area, installed without permission on the side of their office building at
Broadway facing 17" Street. This case was postponed from July 7, 2010 in order to allow time for the applicant to
present an actual mural to replace the sign. During this time a Request for Proposals was made to the artistic
community in a call for mural designs.

Pursuant to Code Section 17.148.060 (Appeal to Planning Commission—Minor Variances), in considering the
appeal, the Commission “may grant or deny an application for a Variance or require such changes...or impose
such reasonable conditions of approval as are in its judgment necessary to carry out the purposes of the zoning
regulations.” In this case, staff recommends that the Commission support a “sign and accompanying graphics”
package that consists. of the following:

1) a building mural depicting a nostalgic and recognizable Oakland landmark or setting (based on the

mural submittals) and
2) asign depicting “Oaksterdam University” within said mural not to exceed 60 square feet.

BACKGROUND

Oaksterdam University (OU) is a private educational institution promoting cannabis sativa (marijuana) for
medicinal purposes. OU expanded their offices to 1600 Broadway and were approved for a 20 square foot sign
over the door facing Broadway. In late 2009, OU had a sign painted at heights 18 to 33 feet above grade, on
the side of their 50 foot tall building facing a parking lot, in excess of the sign area permitted by the Oakland
Planning Code Section 17.104.020.B.1.
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That Code section permits one square foot of sign area per linear foot of frontage, up to 200 square feet. The
new wall sign exceeds both standards. The 60—foot wide frontage would allow 60 square feet of aggregate sign
area for all businesses in the building. Since there is already a 20 square foot sign for another tenant and a 20
square foot OU sign, only 20 square feet of sign area remains available. In addition, the new sign is almost 3
times the maximum 200 square feet allowed for the building, not including the 2 earlier ground-level signs.

If staff (and Planning Commission) were to consider this building as a corner-lot building, it would allow a
total of 100 square feet of signage (60’ + 140°=200" x 0.5=100 square feet). The visibility of the building
(viewed across a surface parking lot) is such that considering it a corner lot for the purposes of sign calculation
may be reasonable. In addition, the sheer scale and visibility of the long building wall warrants a reasonable
increase above the otherwise-allowable 20 square feet. Staff recommends that the 60 square feet allowance
provides a reasonable and defensible signage size for the large wall.

The sign area originally reported by the applicant is 513 square feet, the area of letters and logo exclusive of
the white wall space in between letters and logo. The appeal states that the signs are really only 470 square
feet. The sign consists of 20 green 24 square foot letters spelling out OU’s name, plus the 12 foot diameter 125
square foot green-and-yellow school logo, on a white background, located at the second and third story levels
of the 3-story office building. However, using the simplest rectangles as measured by staff, the area is closer to
725 square feet. This is the method of measurement used for signs in Oakland.

After citation by code enforcement, the school applied for a Variance and Design review, which staff denied on
April 22, 2010. An appeal was timely filed on April 30, 2010 and was considered by the Planning Commission
July 7, 2010. The Commission tabled the request to allow the applicant to bring back a substitute design for a
mural which would represent the neighborhood as a whole and substantially reduce references to Oaksterdam
University. Since that time the applicant has been preparing 8 alternative designs which have been reviewed
by Downtown representatives and staff. A few of the designs could have a favorable appearance in Downtown,
and alternatives are suggested to the Commission for review at the hearing January 19, 2011.

PROPERTY DESCRIPTION

The property is a CBD-P Commercially-zoned corner lot located in the downtown business district. The lot is
flat and measures 60 feet in width by 140 feet in depth. Neighboring facilities include historic and non-
historic buildings, with the vertical grey wall of the telephone company tower bordering the parking lot
perpendicular to the applicant’s building.

DISCUSSION

The zoning and General Plan analyses, and the appellant’s statements from the July 7, 2010 report are
Attachment A, along with photos and plans for the existing sign. The applicant told the Planning Commission
that a substitute mural would be provided this year, for which Oaksterdam would request approval instead of
the existing sign. (The sign would be painted over and replaced). A color poster was presented at the hearing,
showing the kind of mural that could be produced. OU conducted a Request for Proposals in an attempt to
respond to Planning Commission comments, including one that the mural should represent all of Downtown
and not overly advertise OU itself.

On December 9, 2010 staff met with four representatives of Downtown business groups, who expressed
concern about the current unpermitted Oaksterdam sign. The groups represented agreed that the July 2010
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poster had too many Oaksterdam references and not enough art about the rest of the neighborhood. No post-
July design was available for the group to review in early December.

Two designs in addition to the poster were provide to staff later in December 2010. On January 5, 2011, six
more designs were provided to staff by Oaksterdam, to add to two prior designs. On January 6, 2011 Planning
staff and Aliza Gallo of Economic Development met with several representatives of Downtown groups and
reviewed the concepts. A pattern of recommendation emerged as follows (ranked from most supported to least
supported) as follows: '

1* recommendation: Brad Cornelius Evanston/Chicago artist’s Lake Merritt landscape in “plien air” style
(Attachment C-1)

2™: one of the R.B. Morris designs, either the BART train,A’s/piano keys vertical bands; or the tower with
leaves (Attachments C-2A and C-2B)

3" gem colored (purple & pink) large version, Oaksterdam name and downtown buildings, Attachment C-3
Staff concurs, particularly finding Attachment C-1 to be compatible with Downtown.

Honorable mentions: Map of Oakland attractions with lines leading off to photos; molecule/circles of Oakland
attractions, Attachment C-4; 19" Century Oaksterdam pharmacy script (minus cannabis leaves) in 800 sf and
2250 sf versions, Attachment C-5.

Ranked less consistent with Downtown: Wainscoting block print patterns or human photos/ship alternatives,
Attachment C-6

In Creative Unity Art, approx 700 sf versions, half-wall; graffiti/urban farming/bicycle/logo/bridge collage;
Attachment C-7; green power collage, Attachment C-8.

Please note that no one judged the artists® aesthetic skills and that comments related to appropriateness to the
setting rather than to the inherent art merit.

The Commission is asked to review Attachment D, a January 11, 2011 message from Aliza Gallo, City of
Oakland Business Development Services/Economic Development; Steve Huss, City of Oakland Cultural Arts -
Manager/Public Art Coordinator and others representing the Central Business District. The group offered
alternative wording for conditions which staff has not included, which the Commission can consider.

Staff continues to recommend denial of the existing sign and supports a reduced sign “Oaksterdam University”
of 60 square feet along with a mural. Staff requests Commission direction on this position along with a
recommendation on which mural concept to pursue, if any. Should the Commission agree that a 60 square foot
“Oaksterdam University” sign is appropriate (in lieu of the 20 square feet allowed and 500-plus square feet of
existing sign), staff has provided Findings for Approval for the Commission’s consideration.

If the Commission agrees with the staff recommendation, with or without amendment, the findings for approval
of the Variance are Attachment E. '

ENVIRONMENTAL DETERMINATION. The California Environmental Quality Act (CEQA)
Guidelines statutorily and categorically exempts specific types of projects from environmental review. If the
Commission upholds the Zoning Manager’s determination, Section 15270 statutorily exempts projects which
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are disapproved (that is, which a public agency rejects); Section 15321 categorically exempts enforcement
actions by regulatory agencies. Alternatively, an action to approve the appeal and overturn the Zoning
Manager’s determination or approve a lesser-degree variance as recommended would be exempt from CEQA
Environmental Review under Section 15311, Accessory Structures.

RECOMMENDATIONS: 1. Affirm staff’s environmental determination.

2. Uphold the Zoning Manager’s Determination to deny the existing sign
but approve a sign of 60 square feet maximum for “Oaksterdam
University” along with acceptance of one of the attached mural

designs.
Prepared by:
Orend Yoy,

DAVID VALESKA ‘
Planner I

Approved by:

%%)%)
SCOTT MILLER
Zoning Manager

Approved for forwarding to the

City Planning Commission:
=z

C ANGSTADT
Deputy Director
Community & Economic Development Agency

ATTACHMENTS:

A. July 7, 2010 staff report with Zoning Manager’s Determination and Findings for Denial
B. Record summary: photographs, plans

C. Alternative mural designs, Applicant’s Request for Proposals Process

(C-1 through C-8).

D. A. Gallo, S. Huss Et Al. CBD Comments, January 10, 2011

E. Draft Findings for Approval

L:\common files\Dave V\al0-107docdecem 1/12/10 edited review draft
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Case File Number A 10-107 July 7, 2010

Location: 1600 Broadway (APN 008-06222-008-00)

Proposal: Appeal of Administrative Denial of a Request to legalize a wall sign
exceeding 513 square feet in area installed without permits on the side
of an office building for Oaksterdam University

Contact Person/Phone Number: Salwa Ibrahim, (510) 637-9909
Owner: Danyol Akol
Case File Number: A10-107 (Appeal Denial of DV10-031)

Planning Permits Required: Appeal of Administrative Denial of Minor Variance for exceeding
allowed sign area (513 square feet requested, 20 additional square feet
allowed) and Regular Design Review to allow new wall sign

General Plan: Central Business District
Zoning: CBD-P, Central Business District Pedestrian Zoning District
Environmental Determination: Exempt-Section 15270, Projects Which are Disapproved; Section
15321, Enforcement Actions by Regulatory Agencies; Section 15311,
Accessory Structures
Historic Status: Not a Potential Designated Historic Property
Service Delivery District: Metro
City Council District: 3
Staff Recommendation: Deny Appeal
Finality of Decision: Final, Not Administratively Appealable

SUMMARY

The appellant, Ms. Salwa Ibrahim of Oaksterdam University, requests the Planning Commission to overturn the

Zoning Administrator’s denial of her application for a Minor Variance and Design Review to legalize an

existing sign over 513 square feet in area (about 725 square feet), installed without permission on the side of their

office building at Broadway facing 17™ Street. The City’s regulations would allow signs totaling a maximum of

60 square feet for all the businesses located in the building. Because there are two existing signs on the building,

totaling 40 square feet, there remains only 20 square feet available for this sign. The applicant has not

demonstrated that they meet the required findings for a variance (of almost 700 square feet for this sign, which
represents 35 times the maximum permitted sign area) or design review. '

Staff recommends the Planning Commission uphold the Zoning Manager’s action to deny the applications and
deny the Appeal.

BACKGROUND

Oaksterdam University (OU) is a private educational institution promoting cannabis sativa (marijuana) for
medicinal purposes. OU expanded their offices to 1600 Broadway and were approved for a 20 square foot sign
over the door facing Broadway. In late 2009, OU had a sign painted at heights 18 to 33 feet above grade, on
the side of their 50 foot tall building facing a parking lot, in excess of the sign area permitted by the Oakland
Planning Code Section 17.104.020.B.1.

That Code section permits one square foot of sign area per linear foot of frontage, up to 200 square feet. The
new wall sign exceeds both standards. The 60—foot wide frontage would allow 60 square feet of aggregate sign
area for all businesses in the building. Since there is already a 20 square foot sign for another tenant and a 20
square foot OU sign, only 20 square feet of sign area remains available. Thus, the new sign is about 35 (thirty-
five) times the maximum 20 square feet allowed.

ATTACHMENT A. July 7, 2010 staff report with Zoning Manager’s Determination
and Findings for Denial

#7
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The sign area originally reported by the applicant is 513 square feet, the area of letters and logo exclusive of
the white wall space in between letters and logo. The appeal now states that the signs are really only 470 square
feet. However, the sign consists of 20 green 24 square foot letters spelling out OU’s name, plus the 12 foot
diameter 125 square foot green-and-yellow school logo, on a white background, located at the second and third
story levels of the 3-story office building. Therefore, using the simplest rectangles as measured by staff, the
area is closer to 725 square feet. This is the method of measurement used for signs in Oakland.

After citation by code enforcement, the school applied for a Variance and Design review, which staff denied on
April 22,2010. An appeal was timely filed on April 30, 2010.

PROPERTY DESCRIPTION

The property is a CBD-P Commercially-zoned corner lot located in the downtown business district. The lot is
flat and measures 60 feet in width by 100 feet in depth. Neighboring facilities include historic and non-
historic buildings, with the vertical grey wall of the telephone company tower bordering the parking lot
perpendicular to the applicant’s building.

GENERAL PLAN ANALYSIS

The property is located in the Central Business District area of the General Plan, Land Use & Transportation

Element (LUTE). The General Plan Conformity Guidelines are silent on signs in excess of approved areas. The
- site is located within an area identified as ‘Growth and Change’ under the General Plan’s LUTE (Figure 6 —
Improvement Strategies Central/Chinatown — p. 194). LUTE policies include D2.1, which states that
“Downtown development should be visually interesting, harmonize with its surroundings, respect and enhance
important views in and of the downtown, respect the character, history, and pedestrian-orientation of the
downtown, and contribute to an attractive skyline.” Billboard-size wall signs do not accomplish this policy.
While the Oaksterdam sign is an on-premises sign, in size and location it is comparable to a billboard, and
Policy I/C4.3 and Policy N12.7 state that “Billboards should be reduced or eliminated in commercial and
residential areas in Oakland...”

ZONING ANALYSIS

The property is located within the CBD-P Commercial Zone. The intent of the CBD-P Zone is: “to create,
maintain and enhance areas of the Central Business district for ground-level, pedestrian-oriented, active
storefront uses. Upper story spaces are intended to be available for a wide range of office and residential
activities.” The applicant’s sign is substantially larger than the existing 40 square feet of signage for 2
businesses on Broadway, and thus larger than the permitted sign area by a large margin. The new sign is not
“pedestrian oriented.” A Variance and Regular Design Review are required for such a sign. However, after
reviewing an application for a Variance and Design Review, staff could not make the required findings to
support the sign and denied it on April 22, 2010.

APPEAL DESCRIPTION

The property owner appealed the denial of the Variance and Regular Design Review DV10-031 on April 30,
2010 (Attachment B), timely filed counting 10 days. This action is treated as an appeal of a determination of
the Zoning Manager pursuant to the Planning Code Sections (Chapter 17.136.080 and 17.148.060).
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The appellant claims that staff’s “letter from April 22" 2010 denying Oaksterdam University’s request for a
variance contained an error. The mural on 1600 Broadway is a total of 470 square feet, not 725 square feet as
listed. Please see the architectural drawings in the enclosed packet, as well as similar signs in Downtown
Oakland and additional photos of the mural. It is Oaksterdam University’s intention to file an appeal to the
City Planning Commission. QOaksterdam has served a significant role in revitalizing downtown Oakland,
serving as a community center, and has led the charge to fix Oakland’s—and now, California’s—failed
cannabis laws. That’s why over 1,500 Oakland neighbors and Oaksterdam tourists have signed a petition to
keep our mural; you can find the petition attached. The mural on the side of 1600 Broadway is not only a
piece of art painted by a local muralist: It is a historic icon that chronicles the positive and progressive change
in Oakland to which Oaksterdam has been proud to contribute. This mural is a symbol of Oakland’s progress
and leadership, so today, we ask you to please preserve Oakland’s history by permitting the mural on 1600

Broadway.”

Staff’s Response:

This sign is a “Business Sign” pursuant to Section 17.10.840, which is defined as “a Sign directing
attention to, or otherwise pertaining to, a commodity, service, business, or profession which is sold,
produced, conducted or offered as one of the major functions of a Commercial, Manufacturing, or
Agricultural or Extractive Activity on the same lot...” Therefore it is subject to the limitations in size
pursuant to Section 17.104.020. The findings for approval of this sign, which significantly exceeds the
allowable sign area, could not be made. While Oaksterdam University considers itself a positive and
progressive change for Oakland, such characterization is not a factor in determining the allowable sign
area, nor in the required findings for a Variance or Design Review (Section 17.136.080 and 17.148.060
for appeal parameters). Moreover, since the sign was erected in 2009, it is not considered an historic
resource under the Planning Code.

One of the primary purposes of the City’s sign regulations in Planning Code Section 17.104.020.B.1 is
precisely to establish the parameters by which the right to signage can be implemented in a manner
deemed consistent with the long term optimal functioning of an area. The Planning Code makes no
exception for signs unilaterally installed without permission by a property owner which exceed
permitted sign area, in this case by a factor of more than 35 (thirty-five) times.

Staff conclusions regarding the Findings for Denial of a Variance and Regular Design Review are
contained in the attached Decision Letter and are incorporated herein by reference.

In summary, Appellant has not demonstrated error or abuse of discretion, or wherein the Zoning
Manager’s Decision is not supported by substantial evidence. Thus, the Determination that the sign was
over-sized and that the findings required for a Variance and Regular Design Review cannot be made
should be upheld as the appellant presents little to no factual or legal basis for proposed exemption to
the size limitations rule.

ENVIRONMENTAL DETERMINATION

The California Environmental Quality Act (CEQA) Guidelines statutorily and categorically exempts specific
types of projects from environmental review. If the Commission upholds the Zoning Manager’s determination,
Section 15270 statutorily exempts projects which are disapproved (that is, which a public agency rejects);
Section 15321 categorically exempts enforcement actions by regulatory agencies. Alternatively, an action to
approve the appeal and overturn the Zoning Manager’s determination would be exempt from CEQA
Environmental Review under Section 15311, Accessory Structures.
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RECOMMENDATIONS: 1. Affirm staff’s environmental determination.

2. Uphold the Zoning Manager’s Determination and deny the Appeal.

Prepared by:

Lo d Yolbln

DAVID VALESKA
Planner II

Approved by:

=D

SCOTT MILLER
Zoning Manager

Approved for forwarding to the
City Plangping Commission:

ALTER COHEN
Director
Community & Economic Development Agency

ATTACHMENTS:

A. Zoning Manager’s Determination (Denial) letter dated April 22,2010

B. Appeal letter dated April 30, 2010, with photographs plans and petitions
C. Record summary: photographs, plans

D. Neighbor Correspondence

LEGAL NOTICE: This action of the City Planning Commission is final and not administratively
appealable. Any party seeking to challenge such decision in court must do so within ninety (90) days of

the announcement of this decision, unless a shorter period applies.
L:\common files\Dave V\al0-107doc





CITY oF OAKLAND
(\

DALZIEL BUILDING » 250 FRANK H. OGAWA PLAZA, SUITE 2114 » OAKLAND, CALIFORNIA 94612-2031

Community and Economic Development Agency _ (510) 238-3911
Planning & Zoning Services Division FAX (510) 238-4730

Aprilg‘g' 2010 _ TDD (510) 238-3254

Salwa Ibrahim
Oaksterdam Univerity
1600 Broadway
QOakland, CA 94612

RE Case File No: DV10-031; 1600 Broadway; APN 008-0622-008-04
Dear Ms. Ibrahim:

Your application for a Minor Variance to Sections 17.104.020.B(1) of the Oakland Planning Code to allow a
wall sign of 725 square feet in area (letters and logo only are 605 square feet in area) installed without permits
where an additional 20 square feet would otherwise be the sign area limit, has been DENIED. The application
does not comply with the Variance or Design Review Criteria as set forth in the Oakland Planning Code.
 Attachment A contains the findings required for this approval and the reasons your proposal does not satisfy
them. This action is effective ten (10) days after the date of this letter unless appealed as explained below.

Location: 1600 Broadway (APN 008-06222-008-04)

Proposal: Request to legalize a wall sign of 725 square feet in-area (letters and
logo only 605 square feet in area) where installed without permits on
the side of an office building for Oaksterdam University

Contact Person/Phone Number: Salwa Ibrahim, (510) 637-9909
Owner: Danyol Akol
Case File Number: DV10-031
Planning Permits Required: Minor Variance for exceeding allowed sign area (725 square feet
requested, 20 additional square feet allowed) and Regular Design
Review to allow new wall sign
General Plan: Central Business District
Zoning: CBD-P, Central Business District Pedestrian Zoning District
Environmental Determination: Exempt-Section 15301 of the State CEQA Guidelines: Minor
: Alterations to Existing Facilities;
Section 15183 of the State CEQA Guidelines: Projects consistent with
: a community plan, general plan or zoning
Historic Status: Not a Potential Designated Historic Property
Service Delivery District: Metro
City Council District: 3
For Further Information: Contact David Valeska, Planner II at (510) 238-2075 or

dvaleska@oaklandnet.com

Attachment A. Zoning Manager’s Determination (Denial)
letter dated April 22, 2010
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An Appeal to the City Planning Commission of this Administrative Case decision may be submitted within ten
(10) calendar days after the date of this letter, and by 4:00 p.m. An appeal shall be on a form provided by the
Planning and Zoning Division of the Community and Economic Development Agency, and submitted to the
same at 250 Frank H. Ogawa Plaza, Suite 2114, to the attention of David Valeska, Planner II. The appeal
shall state specifically wherein it is claimed there was error or abuse of discretion by the Zoning Administrator
or wherein his/her decision is not supported by substantial evidence and must include payment of $1181.93 in
accordance with the City of Oakland Master Fee Schedule. The appeal itself must raise each and every issue
that is contested, along with all the arguments and evidence in the record which supports the basis of the appeal;
failure to do so may preclude you from raising such issues during your appeal and/or in court.

If you challenge a Commission decision in court, you may be limited to issues raised at the hearing or in
correspondence delivered to the Zoning Division, Community and Economic Development Agency, at, or prior
to, the Appeal hearing. Any party seeking to challenge in court those decisions that are final and not
administratively appealable to the City Council must do so within ninety (90) days of the date of the
announcement of the Commission’s final decision.

If you have any questions, please contact the case planner, David Valeska, Planner II at (510) 238-2075 or e-
mail dvaleska@oaklandnet.com.
Sincerely,

Ry

SCOTT MILLER
Zoning Manager

Cc Public Works Agency
Building Services
Property Owner Danyol Akol

Aftachments: }
A. Findings of Denial





A. FINDINGS OF DENIAL

SECTION 17.148.050(C)—VARIANCE FINDINGS:
All the following findings below are NOT satisfied with the proposal:

1. That strict compliance with the specified regulation would result in practical difficulty or unnecessary
hardship inconsistent with the purposes of the zoning regulations, due to unique physical or
topographic circumstances or conditions of design.

This site has no unique physical or topographic circumstances or condition of Hesign; the site is a flat
rectangular site. Making the words “Oaksterdam University” and its logo significantly bigger than allowed
by code does not constitute an effective design solution improving livability, operational efficiency or
appearance. There is no practical difficulty or unnecessary hardship inconsistent with the purposes of the
zoning regulations which promotes a sign of this size. This business is similar to other educational and
medical businesses in Downtown, and to other medical marijuana dispensaries in the community, none of
which have been granted a 725 square foot wall sign to identify themselves, and which are subject to the
same sign Code regulations and allowances as the applicant. Testimony during the public notice process
from nearby business neighbors does not support a sign larger than that provided by the Oakland Planning
Code.

2. That strict compliance with the regulations would deprive the applicant of privileges enjoyed by
owners of similarly zoned property.

'See (1) above. Strict compliance with- the code would still allow the applicant the privileges of sign
 identification on Broadway for this business, as verified by the applicant’s existing on-site 20 square foot
. sign already approved. Other signs on Broadway and nearby streets have been approved for Oaksterdam
University’s leased areas in other buildings, all of which are in compliance with the Code and only a tiny
fraction of 725 square feet in area. Other large wall signs in the area are legal nonconforming advertising
signs, existing for many years, which would not be approved today, and which are mainly visible from side
streets such as 17" Street near San Pablo Avenue rather than from Broadway. An Oaksterdam sign which
can be seen on Broadway two blocks distant is neither required nor in the public interest.

The University states that it needs the larger sign because of its outreach activities. This Variance denial
does not limit the University’s options on outreach activities beyond static signage.

3. That the variance will not constitute a grant of a special privilege inconsistent with the limitations
imposed on similarly zoned properties and inconsistent with the purposes of zoning regulations.

Granting the Variance would constitute a special privilege because there are no other adjacent or nearby
land uses with a similar size and purpose wall sign approved to promote the on-site activity, and because
Section 17.104 of the Planning Code provides adequate sign area consistent with the purposes of zoning
regulations, including visual order and equity for businesses complying with the Code.





Section 17.136.050(B) Regular Design Review Criteria, Nonresidential Facilities:

1. That the proposal will help achieve or maintain a group of facilities which are well related to one an-
other and which, when taken together, will result in a well-composed design, with consideration given
to site, landscape, bulk, height, arrangement, texture, materials, colors, and appurtenances; the
relation of these factors to other facilities in the vicinity; and the relation of the proposal to the total
setting as seen from key points in the surrounding area. Only elements of design which have some
significant relationship to outside appearance shall be considered, except as otherwise provided in

Sectionl 17.136.060:

If reduced in size to the size permitted by the Oakland Planning Code, 20 square feet, the design of this sign

would appear harmonious and balanced and would relate- well to the supporting building and surrounding
areas. However, the existing sign is over 35 times as large as such a conforming sign design. Seen from
areas along Broadway, the existing sign of 725 square feet in area remains unharmonious with views of
historic and modern buildings, and should be removed.

2. That the proposed design will be of a quality and character which harmonizes with, and serves to pro-
tect the value of, private and public investments in the area.

The value of public and private investments is not protected by the design, since the oversized, garish and
disproportionate sign contributes nothing to the district except to ascribe and attribute the whole district to
its identity. This is exactly the complaint that some neighbor businesses filed during the public notice
period for this application: that the giant sign gives the appearance that the whole neighborhood is
“Ogksterdam,” when in fact the University leases less than 10% of the building floor-space in this vicinity.
A University sign needs to better harmonize with signs in the area. :

3

3. That the proposal conforms in all significant respects with the Oakland General Plan and with any
other applicable design review guidelines or criteria, district plan or development control map which
has been adopted by the Planning Commission or City Council.

The General Plan and other guidelines promote visual continuity in Downtown and in areas with concen-
trations of historical buildings. This proposal does not satisfy the spirit and intent of the zoning ordinance
given the building size.

L:\common files\Dave V\dv10031doc 4-8-10





ceonr CITY OF OAKLAND
= X2 REQUEST FOR APPEAL OF DECISION TO
e PLANNING COMMISSION OR CITY COUNCIL
Development Agency (REVISED 8/14/02)

PROJECT INFORMATION ’
Case No. of Appealed Project: 0 \/ {C') - O % ‘
Project Address of Appealed Project: l é a O B —a G (J’ LS4

APPELLANT INFORMATION:

Printed Name: @C{&A}\)&, UL WAL Phone Number: 5] O~ é; 4 "? ioc]

Mailing Address; [ (£ DO f)l’ocU‘JwJou.)L Alternate Contact Number: §} A~ &3 -2 _:\{"'(Cf

City/Zip Code ‘ib[ ]2 ) Iiepresenting: AN A‘(o\{/ Oalc/_S‘t'-'(}"r_—,QWA/\.—

An appeal is hereby submitted on:

o AN ADMINISTRATIVE DECISION (TO THE CITY PLANNING COMMISSION)
YOU MUST INDICATE ALL THAT APPLY:

O Approving an application for an Administrative Project

Denying an application for an Administrative Project
0 Administrative Determination or Interpretation by the Zoning Administrator
Q  Other (please specify)

Pursuant to the Oakland Municipal and Planning Codes listed below:

Administrative Determination or Interpretation (OPC Sec. 17.132.020)
Determination of General Plan Conformity (OPC Sec. 17.01.080)
Design Review (OPC Sec. 17.136.080)

Small Project Design Review (OPC Sec. 17.136.130)

Minor Conditional Use Permit (OPC Sec. 17.134.060)

Minor Variance (OPC Sec. 17.148.060)

Tentative Parcel Map (OMC Section 16.304.100)

Certain Environmental Determinations (OPC Sec. 17.158.220)

Creek Protection Permit (OMC Sec. 13.16.450)

Creek Determination (OMC Sec. 13.16.460 :

Hearing Officer’s revocation/impose or amend conditions

(OPC Secs. 15.152.150 & 15.156.160)

Other (please specify)

0O ODoOopooO0opO0000

o A DECISION OF THE CITY PLANNING COMMISSION (TO THE CITY
COUNCIL) O Granting an application to: OR Q Denying an application to:

%'ténnl.....\..l.n A e oYV _ssdol. A4 T A 1T AN Aanan -th
L:\Zonir.1g Forms\Forms - Microsoft Word format® E ATTACHMENT B. Record summary: photographs, plans _—





(Continued)

A DECISION OF THE CITY PLANNING COMMISSION (TO THE CITY COUNCIL)

YOU MUST INDICATE ALL THAT APPLY:

Pursuant to the Oakland Municipal and Planning Codes listed below:
Q Major Conditional Use Permit (OPC Sec. 17.134.070)
(i Major Variance (OPC Sec. 17.148.070)
d}g{ Design Review (OPC Sec. 17.136.090)
O Tentative Map (OMC Sec. 16.32.090)
Planned Unit Development (OPC Sec. 17.140.070)
Environmental Impact Report Certification (OPC Sec. 17.158.220F)
Rezoning, Landmark Designation, Development Control Map, Law Change
(OPC Sec. 17.144.070)
Revocation/impose or amend conditions (OPC Sec. 17.152.160)
Revocation of Deemed j\}ﬁ)roved Status (OPC Sec. 17.156.170)

;ﬂ\ Other (please specify) | Mot \ar a gy

00 Ooo

An appeal in accordance with the sections of the Oakland Municipal and Planning Codes listed above shall state
specifically wherein it is claimed there was an error or abuse of discretion by the Zoning Administrator, other
administrative decisionmaker or Commission (Advisory Agency) or wherein their/its decision is not supported by
substantial evidence in the record, or in the case of Rezoning, Landmark Designation, Development Control Map,
or Law Change by the Commission, shall state specifically wherein it is claimed the Commission erred in its
decision.

You must raise each and every issue you wish to appeal on this Request for Appeal Form (or attached
additional sheets). Failure to raise each and every issue you wish to challenge/appeal on this Request for
Appeal Form (or attached additional sheets), and provide supporting documentation along with this Request
for Appeal Form, may preclude you from raising such issues during your appeal and/or in court.

The appeal is based on the following: (4ttach additional sheets as needed. )
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vidence or Documents Attached. (The appellant must submit all supporting evidence along
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Date

Below For Staff Use Only
Date/Time Received Stamp Below: Cashier’s Receipt Stamp Below:

8/14/02





. Ibrahim

1)

2)

4)
5)

The mural on 1600 Broadway improves the appearance of the building. Oaksterdam University (OU) is a
tourist landmark, and this mural anchors OU as the centerpiece of the Oaksterdam neighborhood. There are
1,000 people coming to Oakland each day because of the draw provided by OU and affiliate businesses.
Oaksterdam receives international attention on a regular bases and is advertising Oakland to a worldwide
market. The mural also serves as a beacon for the media, and could become an iconic image of Oakland,
similar to the Tribune building, etc. This mural offers a focal point and is an easily identifiable
information/visitors center. OU serves as a safe place for visitors to downtown Oakland.

There are two buildings north of 1600 Broadway with large billboards (Please see attached photo). Our
mural is an aesthetically pleasing alternative that identifies a district and a safe place for people to meet,
while serving as a historical piece. Since Oaksterdam University is the first politically active cannabis college
in the world this mural signifies a moment in history.

Next door is a parking lot. It has no negative impact on their business, and 40% of their business comes from
OU visitors. Also, this mural is art! It was commissioned to an accomplished local artist who has had shows
all over Oakland. The artist has also had offers for work in downtown Oakland based on her OU mural,
including the taco shop Antojeria el Chilar.

Again, There are two buildings north of 1600 Broadway with large billboards (Please see attached photo).
See above.
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Oaksterdarn University
1600 Broadway
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Dear Meighbor,

S e

As you may have noticed the corner of 17" and} & adway jué;:;bacame a little brighter. Daksterdam University moved
into its new home at 1600 Broadway occupying the 30,000 square foot faci!.ity and commissioned a locs! Oskdand
muralist to design 2 one of a kind piece to help identify the Oaksterdam district and has guickly became an internalions
media icon. This mura!l has been seen cn many international media outlets including Switzeriand, France and Australiz

TV t0 name a few.

The growth of Oaksterdam is vital io the revitalization of Dowsitown Oakiand, Oaksterdam is responsibie for bringing
over 1,000 people to Oakiand everyday and the foot traffic is supporting many of our neighborhood businesses such ax

Yours.

Irs an effort to apply for a minor variance Gaksterdam is jooking for your support. Please help us keep this vibrant piece
of art that is becoming an icon during this historic time by signing this petition. Your support is greatly apprecisted and

we look forward to building a stronger community with you.

Best,
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Oaksterdam University
Request for Appeal
1600 Broadway

- Sign Variance





April 29, 2010 b

Davis Valeska, Planner li T
Community and Economic Development Agency - i
Planning and Zoning Division s
250 Frank H. Ogawa Plaza Suite 2114 {

Oakland, CA 94612 ' Eé

CITY PLANNING ¢

RE: Case File No: DV10-031; 1600 Broadway; APN 008-0622-008-04

Dear Mr. Valeska,

It has come to my attention that your letter from April 22™, 2010 denying Oaksterdam University’s request for a
variance contained an error. The mural on 1600 Broadway is a total of 470 square feet, not 725 square feet as listed.
Please see the architectural drawings in the enclosed packet, as well as similar signs in Downtown Oakland and

additional photos of the mural.

It is Oaksterdam University’s intention to file an appeal to the City Planning Commission. Oaksterdam has served a
significant role in revitalizing downtown Oakland, serves as a community center, and has led the charge to fix Oakland’s
— and now, California’s — failed cannabis laws. That’'s why over 1,500 Oakland neighbors and Oaksterdam tourists have

signed a petition to keep our mural; you can find the petition attached.

The mural on the side of 1600 Broadway is not only a piece of art painted by a local muralist: It is a historic icon that
chronicles the positive and progressive change in Oakland to which Oaksterdam has been proud to contribute. This
mural is a symbol of Oakland’s progress and leadership; so today, we ask you to please preserve Oakland’s history by

permitting the mural on 1600 Broadway.
Best,
Salwa lbrahim

Oaksterdam University

Oakstardam University
1600 Broadway

Oaldeng, LA 94012 “Cuinlity treining for the connobis ingusiny’






In November 2007 Oakland made history. Oaksterdam University the world’s first cannabis trade school opened its
doors to provide quality training for the cannabis industry. Immediately it was a success and due to the rapid growth of
our school we have expanded three times in three short years. Since opening day, Oaksterdam University (OU) has
provided over 7,000 students with not only the training necessary to become a part of the emerging cannabis industry
but how to become politically active and give back to their community. OU is a private community gathering place
where we have hosted numerous events and neighborhood meetings open to patients and alumni as well served other
community groups such as Medical Cannabis Safety Council and the US Census training center. This mural is distinct and
allows people to quickly identify 1600 Broadway as a beacon for safety. This historic school has caught the attention of
international press and has been seen in over 27 countries around the world. The success of OU has generated an
enormous amount of positive attention billing Oaksterdam a gold standard in the industry, so much so that we have
been orchestrating monthly guided tours for visitors from around the country. Oaksterdam’s positive reputation draws

1,000 per day to Oakland generating foot traffic for the downtown area and neighboring businesses.

Oaksterdam University has also spearheaded Measure Z (1) which passed with a 65% majority vote and Measure F (2)
which passed with an overwheiming 80%. These measures were the first of their kind in the nation-and Oakland yet
again made history. Most recently, OU has qualified a state wide ballot initiative that will Control Tax and Regulate
Cannabis, this is the next milestone for Oakland and the international cannabis movement. Along with diligently

working to change the laws, Oaksterdam continues to be philanthropic to dozens of Oakland nonprofits and charities.

The purpose of this letter is to encourage city staff to recognize that we are in historic times and Oakland is at the
forefront. The mural on the side of 1600 Broadway is not only a piece of art painted by a local muralist it is a historic icon
seen around the world chronicling the positive and progressive change and the revival of Oakland that Oaksterdam has
contributed so much to. The international cannabis movement is looking to Oakland and Oaksterdam to set the
standard for this entire industry. This mural is a landmark; please preserve Oakland’s history by permitting the mural on

1600 Broadway.

(1) Shall the ordinance requiring the City of Oakland {1) to make law enforcement reloted to private adult cannabis (murijuana) use,
distributian, sale, cultivation and possession, the City's lowest law enforcement priority,." (2} to Iobby to legalize, tax and regulate
connabis for adult private use, distribution, sale, cultivation and possessian; {3) to license, tax and regulate cannabis sales if California
law is amended to allow such actions; and {4) to create o committee to oversee the ordinance’s implementation, be adopted

(2)  Shall City of Oakiand's business tax, which currently imposes e tax rate of $1.20 per 51,000 on "canngbis business” gross receipts, be

amended to establish o new tax rate of $18 per 51,000 of gross receipts

sining for the connaii
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. _— Address 17th St & Jefferson St
GOOgle maps Oakland, CA 94612
J : ' Save trees. Go green! /
,! Download Google Maps on your

lphoneatgoogle.com/gmm & _/l
— T

Attachment C. Record summary: photographs, plans

http://maps. google.corn/maps?f=q&source=s_q&hl=en&geocode=&view=map&q=1 7th+an... 2/3/2010
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North Corner of Broadway and 17











Proposed mural:

Here is a mockup of my proposed composition. It's based on an early 1900's
postcard view of Lake Merritt, with Oakland’s simplified skyline in the distance, and
crowned by typical, billowing clouds in the late afternoon sun. The landscape is
likely a bit wilder than it would've appeared in reality, and the sky a bit more
dramatic than usual - both of which is simply artistic license.

A note about windows: | haven't seen the building in person, but it's possible the
windows could have adhesive vinyl decals applied, much like “car wraps” which
would fillin the missing portions of the mural. They would still allow people to look
out and let light in, but from outside they'd diminish the difference between mural
and window.

C-1: Lake/Downtown Scene

The proposed concept, above, with a detail of the university name and logo below.

ATTACHMENT C. Alternative mural designs, Applicant’s Request for Proposals
| Process (C-1 through C-8).





| feel vintage California “plen air” style paintings would be a wonderful stylistic
reference for the mural. Their free brushstrokes and simple, pastoral color palettes
would lend a sense of history to the mural, and distance it from the typical,
practically expected use of photography. 7 “

From both Broadway and 17th streets, passersby would see a clear, simple
composition that echos the University’'s commitment to nature and beauty. The
piece demphasizes the harsh lines and modernity buildings in the downtown area,
instead acting as a visual oasis -- a gift from Oaksterdam U. to its community.





Two more views from different vantage points. | hadn't taken into consideration the
lower right corner having an architectural feature (along with the building address)
so that would obviously be altered. In these shots | simply covered it up.






Production:

I've previously done several large scale pieces inside public buildings (notably a
series of murals totaling 5,000 square feet inside several elementary schools). More
recently | produced an 8x16 foot mural for the Fox Valley Park District in Chicago’s
western suburbs (contact info available upon request for personal references).

| don't have a great deal of experience producing outdoor murals, but I've worked
on a wide variety of projects and excel at coordinating and directing teams. | have
complete confidence that | could create and install this mural in a timely manner,
within the $25/sq ft. budget. Furthermore, | know that by working with you to both
shape and finetune the design, and keep you involved throughout the process -
that the results would be something both Oaksterdam U. - and | - would be very
proud of. I'm open to discussing installation options with any signpainting or
billboard company that the university may have an existing relationship with, or
assembling my own team. Enlarging work of this type is relatively common, and I'm
satisfied this job could be done by an experienced local crew.

Maintenance and Graffiti Prevention:

I'm still researching potential materials for executing the mural, but based on the
generally more forgiving temperatures and weather conditions, I'd like to pursue
an eco-conscious solution. I've found one product from a well-known company, in
particular, that's both water-based and graffiti resistant. They offer both paint and
clear coatings, and so far it seems promising. If the mural were itself created with
anti-graffiti paint, then the lower section (perhaps the bottom 9 or 10 feet) could
have a fresh coat of the clear anti-graffiti coating applied every year or two. This
may be all that's needed to prevent any lasting damage.

There are some wonderful non-paint options as well, from weatherproof plastics to
nylon sailcloth. These are more expensive to produce, but quicker to install; I'm
committed to finding the best opiton for both longevity and your budget.

As for the composition itself, I've kept graffiti in mind by designing the easily
reached areas to be mainly grass and shrubs - easier to touch up from time to time,
if necessary.

| happen to be planning on moving to the Bay area within the next year, but you
may have noticed that | currently live in Chicago. | want to assure you that if | were
awarded the job, | would be in Oakland (where | have several friends) and oversee
the installation process to ensure everything goes smoothly.
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Oaksterdam: Mural Art Project Comments from CEDA

The Planning staff received input from City of Oakland’s Economic
Development, Redevelopment —Central Business District, Cultural Arts &
Marketing staff responsible for Downtown Oakland activities. Overall, based on
design, complement to current and future Downtown Oakland business
development program and public art efforts, artist expertise, and a consistency
with the City of Oakland’s existing Street Banner and Public Art Program
requirements, there was a consensus that the design presented by Cornefivs
was the best choice. The artist has presented a beautiful wall mural of Lake
Merritt that demonstrates the University’s commitment to nature and beauty and
presents a contribution to beautifying the landscape of Downtown Oakland.
(Vintage California art style depicting Lake Merritt)

Steven Huss, Public Art Coordinator, and staff to the Public Art Advisory
Committee of the Cultural Affairs Commission (CAC), established by the
Oakland City Council, has expressed a willingness to work with the Oaksterdam
and the selected artist to provide technical feedback to the artist on refining the
design, colors and materials selection and assisting Planning with balancing the
art with the existing commercial signage policies. Although this art project is not
receiving any public funding support and therefore not subject to Public Art
Advisory Committee or Cultural Affairs Commission approval,, staff believes that
given the size and prominence of the mural, it would be beneficial to seek the
artistic advice of expert staff and the Committee. Mr. Huss has offered to work
with Oaksterdam and the selected artist to bring the proposal to an upcoming
monthly meeting of the Public Art Advisory Committee.

Mitigations:
- Staff is recommending the following Conditions of Approval:

o Oaksterdam agrees to work with Steven Huss, Public Art
Coordinator, and the Public Art Advisory Committee to refine the
art design and present the work for further input.

o Included in the City Cultural Arts & Marketing staff review will
be the location of any wording

o That any wording that is agreed to do not significantly exceed the
commercial signage allocation requirements so as to be consistent
with existing city policies and does not set a precedent.

o That if Oaksterdam has not entered into an agreement with the
Artist and worked with City staff and the Public Art Advisory
Committee by April 152°! that the current wall signed be
removed.

The Lake Merritt/Uptown and Downtown Oakland Community Benefit Districts
have expressed their concerns that these conditions are appropriate and that if not
agreed to, the current sign should be removed because it violates the current city
sign ordinance that all businesses and property owners must comply with.

: ATTACHMENT D. A. Gallo, S. Huss Et Al. CBD Comments, January 10, 2011





Attachment E: FINDINGS-A10-107/DV10-031
VARIANCE FINDINGS

1. That strict compliance with the specified regulation would result in practical
difficulty or unnecessary hardship inconsistent with the purposes of the zoning
regulations, due to unique physical or topographic circumstances or conditions
of design.

This site has a unique physical or topographic circumstances or condition of design.
The long, narrow site is across a large parking lot in the Central Business District, so
that most of the building surface is not along a street right-of-way. While staff denied
the original Variance for a sign up to 725 square feet in area, there is a new more
compliant design as a result of the Planning Commission appeal hearing. Thus,
making the words “Oaksterdam University” less than 15% of the wall area and with
only 60 total square feet of area, not 725 square feet, constitutes an effective design
solution improving livability, operational efficiency or appearance when combined
with the landscape mural.

In addition, the applicant’s large leased space merits more sign area than the
additional 20 square feet allowed by Code. Testimony during the public notice
process from nearby business neighbors does support a sign larger than that provided
by the Oakland Planning Code, but only as part of a larger public interest mural and
only if the sign remains a small part of the mural.

2. That strict compliance with the regulations would deprive the applicant of
privileges enjoyed by owners of similarly zoned property.

Strict compliance with the code would not allow the applicant the privileges of
sufficient sign identification on Broadway for this business, by enforcing a limit to
the applicant’s existing on-site 20 square foot sign. Other signs on Broadway and
other major commercial streets have exceeded sign limitations through variances
when warranted due to larger building size or extensive frontage dimensions.

3. That the variance will not constitute a grant of a special privilege inconsistent

~with the limitations imposed on similarly zoned properties and inconsistent with
the purposes of zoning regulations.

ATTACHMENT E. Draft Findings for Approval





Granting the Variance would not constitute a special privilege because there are other
signs exceeding code limitations along Broadway and other commercial streets. A
sign of a maximum of 60 square feet in area would be reasonable given the large size
of the building wall that is visible across a surface parking lot to 17" Street and
Broadway. The mural that would cover a significant portion of the building wall is
not subject to the signage limitation. A sign as large as 60 square feet would not be
inconsistent with the purposes of the zoning regulations regarding signage because of
the large wall size and the added benefit of a community-enhancing mural.

DESIGN REVIEW FINDINGS

Section 17.136.050(B) Regular Design Review Criteria, Nonresidential Facilities:

1. That the proposal will help achieve or maintain a group of facilities which
are well related to one another and which, when taken together, will result in a
well-composed design, with consideration given to site, landscape, bulk, height,
arrangement, texture, materials, colors, and appurtenances; the relation of these
factors to other facilities in the vicinity; and the relation of the proposal to the
total setting as seen from key points in the surrounding area. Only elements of
design which have some significant relationship to outside appearance shall be
considered, except as otherwise provided in Section1 17.136.060:

If the “Oaksterdam University” sign is reduced in size to 60 square feet and
incorporated in a suitable mural, the design of this sign would appear harmonious and
balanced and would relate well to the supporting building and surrounding areas,
particularly as seen from Broadway. There are other murals and larger signs nearby
which enhance Downtown.

2. That the proposed design will be of a quality and character which harmonizes
with, and serves to protect the value of, private and public investments in the
area.

The value of public and private investments is protected and enhanced by the revised
December 2010 mural design, which would contribute to the district. Rather than just
advertising the applicant’s business, the revised mural/sign combination would
ascribe to and attribute the whole district to the mural identity, a Downtown art work.
The University sign would be reduced by over 90% in area from the original request,
and as redesigned would better harmonize with signs in the area.

3. That the proposal conforms in all significant respects with the Oakland
General Plan and with any other applicable design review guidelines or criteria,
district plan or development control map which has been adopted by the
Planning Commission or City Council

The General Plan and other guidelines promote visual continuity in Downtown and
in areas with concentrations of historical buildings. This proposal satisfies the spirit
and intent of the zoning ordinance given the building size, shape and location.





