
 

OAKLAND OVERSIGHT BOARD 
MEMORANDUM 

 
                                                                                                           

 
TO:    Oakland Oversight Board FROM:   Fred Blackwell            

                            
SUBJECT:   Bond Expenditure Agreement DATE:    July 29, 2013   
  ITEM:  #3    
   
                       
 
 
RECOMMENDATION  
 
Staff recommends that the Oversight Board for the Oakland Redevelopment Successor 
Agency (“ORSA”) adopt a resolution approving a bond expenditure agreement between 
ORSA and the City of Oakland to transfer excess tax allocation bond proceeds not 
previously obligated to the City for bond-eligible purposes.  
 
 
EXECUTIVE SUMMARY  
 
Pursuant to AB 1484, the amended state legislation dissolving redevelopment agencies, ORSA is 
now allowed to create new obligations and spend so-called “excess” bond proceeds (i.e., pre-
2011 tax allocation bond proceeds that are not otherwise obligated for a project), since ORSA 
has received a “finding of completion” from the California Department of Finance (“DOF”).  
The spending must comply with bond covenants that restrict the use of bond proceeds to 
redevelopment activities within the project area for which the bonds were issued.  In order to 
spend the excess bond funds, the newly-created excess bond proceeds obligations must be listed 
separately on the ROPS.  Since DOF has informed staff they will not accept ROPS amendments, 
excess bond obligations cannot be paid during the current ROPS period and have to wait for 
January 2014 when ROPS 13-14B is effective. 
 
The Bond Expenditure Agreement between the City and ORSA will authorize the transfer of all 
excess bond funds that are currently on hand by ORSA to the City during the ROPS 13-14B 
period in order to complete projects and activities consistent with the bond covenants for which 
these bonds were issued.  Staff plans to include two new sections on ROPS 13-14B with respect 
to excess bond proceeds – the first will cover projects and programs previously funded by the 
former Redevelopment Agency and contracted by the City totaling $33.2 million.  The second 
will cover additional excess amounts that were not obligated at the time of dissolution, which 
will be governed by the Bond Expenditure Agreement. ROPS 13-14B will come before the 
Oversight Board for approval on September 23, 2013. 
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OUTCOME  
 
Adoption of this legislation will authorize the Bond Expenditure Agreement between the City 
and ORSA, and allow the Bond Expenditure Agreement to be included on ROPS 13-14B as an 
excess bond proceeds obligation.  The City will then complete new projects previously planned 
for in various Redevelopment Agency capital budgets prior to the dissolution of redevelopment, 
and new projects beginning in January 2014 upon approval of ROPS 13-14B by the Oversight 
Board and DOF.   
 
The purpose of the Bond Expenditure Agreement is to facilitate the efficient and timely use of 
bond funds by the City by giving the City immediate access to such funds and the flexibility it 
needs to spend such funds on eligible projects.  Prompt and successful development of these 
projects will benefit the taxing entities in the form of increased tax revenues and other 
community development benefits.  Without the Bond Expenditure Agreement, each use of excess 
bond proceeds on a project would have to be individually listed on a ROPS, and the City would 
have to wait until the next available ROPS period, which could be as much as six months or 
longer given the ROPS development and approval process, to access such funds after a use has 
been identified.  For instance, if the City approves a Façade Improvement Grant to a property 
owner in November, 2013, that funding would not be available to the grantee until July, 2014, 
because ROPS 13-14B (covering the first half of 2014) would already have been submitted to 
DOF at that point, and ROPS 14-15A, starting in July, 2014, would be the next available ROPS.   
Any increases in funding or other significant changes to previously-approved uses would also 
have to wait for the next available ROPS period.  (DOF is not allowing successor agencies to 
amend their ROPS during a ROPS period.)  This would  significantly delay projects, in some 
cases making projects infeasible, increase costs, and cause other practical difficulties in moving 
projects forward.   
 
 
BACKGROUND/LEGISLATIVE HISTORY  
 
On June 27, 2012, the State legislature passed a budget trailer bill that clarified and amended 
certain portions of ABX 26.  The trailer bill, among other things, provides certain benefits to 
successor agencies that have made specified payments and have received a finding of completion 
from the DOF.  A successor agency is eligible to receive a finding of completion upon making 
three payments: the July 2012 “true-up” payment, the Housing Due Diligence Review (“DDR”) 
payment and the Other Funds and Accounts DDR payment.  ORSA has made all three payments 
totaling $62.5 million and received its finding of completion on May 29, 2013.   One of the 
benefits of receiving a finding of completion is the ability to use unobligated pre-2011 tax 
allocation bond proceeds, aka “excess bond proceeds,” for new obligations, as long as the funds 
are used for the purposes for which the bonds were sold, i.e., the uses are consistent with the 
original bond covenants.   
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ANALYSIS  
 
1. EXCESS BOND PROCEEDS: 

 
Currently the amount of unobligated pre-2011 bond funds held by ORSA, or held by the City 
that the State Controller will likely order to be returned to ORSA, totals over $90 million.  Of 
this amount, $33.2 million will be placed on ROPS 13-14B as excess bond proceeds obligations 
to cover specific projects and programs previously funded by the former Redevelopment Agency 
and contracted by the City that were either disallowed by DOF and/or are expected to be “clawed 
back” by the State Controller, but which are now eligible for funding since ORSA has received a 
finding of completion.  The remaining amount totaling $57.7 million will be governed by the 
Bond Expenditure Agreement, which will also be placed on the ROPS 13-14B as another excess 
bond proceeds obligation.  Excess bond funds are broken down by project area as follows: 

 Broadway/MacArthur/San Pablo – $1.77 million 
 Central City East – $37.2 million 
 Central District – $30.5 million  
 Coliseum – $22 million 
 

2. ELEMENTS OF BOND EXPENDITURE AGREEMENT: 
 

The Bond Expenditure Agreement will be a master agreement between the City and ORSA 
transferring excess bond proceeds to the City and authorizing the City to use such proceeds, 
consistent with bond covenants, on projects and programs.   The City has adopted a Bond 
Spending Plan (see Attachment A) authorizing the use of excess bond proceeds on several broad 
categories of projects and activities, including: 

 Improvements to public facilities; 
 Façade and tenant improvement grants to businesses and property owners;  
 Streetscapes;  
 Parking garage development projects; 
 Retail development projects;  
 Neighborhood Project Initiative grants for small scale neighborhood improvements;  
 Specific Plan development; and 
 Revolving business loans that serve redevelopment purposes.  

  
For informational purposes only, please see Attachment B for the current draft of the Bond 
Expenditure Agreement.  The Bond Expenditure Agreement will not be finalized and executed 
until after Oversight Board and DOF approval.  The Bond Expenditure Agreement will allow the 
City to shift allocations of excess bond funds between projects and activities, and fund new 
projects and activities, as long as the activities are within designated project areas and consistent 
with the bond covenants.  
 
The Bond Expenditure Agreement also allows for the transfer of any future excess bond 
proceeds held by ORSA to the City to be used for purposes consistent with the bond covenants.  
Future excess bond proceeds would be generated, for example, when there are savings on a 
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bond-funded ROPS project, or when a ROPS project has terminated and bond funds allocated to 
the project are unused. There are approximately $16 million in remaining bond-funded 
obligations on the ROPS, but only a small portion of this may become available after the projects 
are completed or terminated. 
 
Future excess bond proceeds may also include income received on bond-funded projects.  Under 
applicable law and bond covenants, the revenues produced by bond-funded activities do not lose 
their character as bond funds and will continue to be restricted to uses consistent with the bond 
covenants in the indenture, such as retiring the bonds or investing in other capital projects 
meeting a redevelopment purpose within the applicable redevelopment project area.  Such 
revenue may include land sale proceeds, lease revenue, loan principal and interest payments, etc.  
See Attachment C for Bond Counsel Memoranda regarding recycled bond proceeds (which were 
previously provided to the Board prior to consideration of the Long-Range Property 
Management Plan).  Any future excess bond proceeds held by ORSA will be transferred to the 
City via the Bond Expenditure Agreement by placing the amounts on the next available ROPS.   
 
Income received by the City on projects funded under the Bond Expenditure Agreement would 
be retained by the City and used for other bond-eligible uses.   
 
3. SOURCE OF FUNDING: 
 
The source of funding for the Bond Expenditure Agreement is excess (i.e., unobligated) pre-2011 
tax allocation bonds, which are restricted to redevelopment activities within the project areas for 
which they were issued.  Nearly all redevelopment bond proceeds had been appropriated and 
allocated through a Redevelopment Agency capital budget prior to the dissolution of the 
Redevelopment Agency.  However upon dissolution of the Agency, if the bond proceeds had not 
been formally obligated with an executed third party agreement entered into by the 
Redevelopment Agency prior to June 28, 2011, DOF determined that those proceeds could not 
be spent until a finding of completion was received by ORSA.  The excess bond proceeds 
originate from the following: 
 

 Unobligated bond proceeds held by ORSA; 
 Bond proceeds expected to be returned to ORSA that were used to fund property 

purchases by the Redevelopment Agency from the City (such as the Henry J. Kaiser 
Convention Center); these asset transfers are expected to be reversed by the State 
Controller’s Office per the Controller’s clawback authority; 

 Bond proceeds expected to be returned to ORSA by the State Controller’s Office that 
were intended to pay for work on City contracts pursuant to the Funding Agreement 
between the City and the Redevelopment Agency. 

  



4. FISCAL IMPACT 
 
The projects or programs costs covered by the Bond Expenditure Agreement will not require any 
funding from the Redevelopment Property Tax Trust Fund (former tax increment).  The excess 
(unobligated) pre-2011 bond funds that will be used for these projects and programs are 
restricted to redevelopment activities within the project area for which they were issued.  These 
projects and programs funded with current or future restricted bond proceeds will have long-term 
economic benefits for all taxing entities, including jobs and increased tax revenues, such as 
property taxes.  
 
For questions regarding this report, please contact Sarah Schlenk, Agency Administrative Manager, 
at (510) 238-3982. 
 
 
 

Respectfully submitted, 
 
    /s/ 
 
 Fred Blackwell,  
 Assistant City Administrator 
 
 
Attachment A: City’s Adopted Bond Spending Plan 
Attachment B: Draft Bond Expenditure Agreement 
Attachment C: Bond Counsel Memoranda re: Recycled Bond Proceeds  
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[DRAFT 7/22/2013] 
 
 

BOND EXPENDITURE AGREEMENT 
 

This Bond Expenditure Agreement (the “Agreement”) is entered into effective 
___________, 2013, by and between the City of Oakland, a municipal corporation (the “City”), 
and the Oakland Redevelopment Successor Agency, successor agency to the Redevelopment 
Agency of the City of Oakland under Health and Safety Code Section 34173 (“ORSA”)  
pursuant to City Council Resolution No. __________ C.M.S., ORSA Resolution No. 
__________, and Oakland Oversight Board Resolution No. _______________ . 
 

Recitals 
 

A. ORSA received its Finding of Completion under Health and Safety Code Section 
34179.7 from the California Department of Finance on May 29, 2013 

 
B. Health and Safety Code Section 34191.4(c) allows a successor agency that has 

received a finding of completion to use bond proceeds from bonds issued prior to 2011 for 
purposes for which the bonds were sold, provides that such proceeds in excess of amounts 
needed to satisfy approved enforceable obligations shall be expended in a manner consistent with 
the original bond covenants, and further provides that such expenditures shall constitute “excess 
bond proceeds obligations” that shall be listed separately on the successor agency’s Recognized 
Obligation Payment Schedule (“ROPS”). 

 
C. ORSA has and will have so-called “excess bond proceeds,” i.e., pre-2011 tax 

allocation bond proceeds that are not otherwise obligated for a project or other enforceable 
obligation.  ORSA wishes to use such proceeds for redevelopment purposes consistent with 
applicable bond covenants.  

 
D.  The California Community Redevelopment Law (Health and Safety Code Section 

33000, et seq.) provides for a cooperative relationship between cities and their redevelopment 
agencies, as well as their successor agencies who have assumed the duties and obligations of the 
former redevelopment agencies.  Under Health and Safety Code Section 33220, a city may aid 
and cooperate in the planning, undertaking, construction, or operation of redevelopment projects. 
Health and Safety Code Section 33220(e) specifically authorizes a city to enter into an agreement 
with its redevelopment agency or any other public entity to further redevelopment purposes.  
Health and Safety Code Section 34178 allows a successor agency and its sponsoring city to enter 
into agreements with the approval of the oversight board.  

 
E. ORSA desires to provide excess bond proceeds to the City to enable the City to 

use such funds, in a manner consistent with the original bond covenants, to undertake projects 
and programs that were not previously funded and obligated by ORSA or the City.  The City has 
adopted a spending plan for using such excess bond proceeds (the “Bond Spending Plan”) to 
advance the City’s community development goals while maximizing fiscal and social benefits 
flowing to the taxing entities from successful development. The City Council has found that the 
use of excess bond proceeds to fund projects that involve City-owned public buildings, facilities, 
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structures, or other improvements is in accordance with Health and Safety Code Sections 33445,  
33445.1, and 33679 and other applicable law.  The Oakland Oversight Board has determined that 
the expenditure of excess bond proceeds in accordance with this Agreement will benefit the 
affected taxing entities, and has approved the execution of this Agreement and the provision of 
excess bond proceeds to the City for the purposes described herein. 

 
F. In order to facilitate the use of excess bond proceeds consistent with the bond 

covenants, ORSA and the City have negotiated this Agreement requiring the transfer of current 
and future excess bond proceeds by ORSA to the City, and the City’s use of such proceeds 
consistent with applicable bond covenants.  The parties intend that this Agreement shall 
constitute an excess bond proceeds obligation within the meaning of Health and Safety Code 
Section 34191.4(c)(2)(A) to be paid from excess bond proceeds.  With Oversight Board 
approval, ORSA has listed this Agreement, and the requirement to transfer excess bond proceeds 
herein, on its Recognized Obligation Payment Schedule (“ROPS”) for January through June of 
2014 (“ROPS 13-14B”) as an obligation to be funded with excess bond proceeds.   
 

NOW, THEREFORE, the parties hereto do mutually agree as follows: 
 
1. RECITALS 
 

The recitals above are an integral part of this Agreement and set forth the intentions of the 
parties and the premises on which the parties have decided to enter into this Agreement.    
 
2. DEFINITIONS 
 

For purposes of this Agreement, the following terms shall have the indicated meaning: 
 
The “Dissolution Law” means Parts 1.8 and 1.85 of Division 24 of the California Health and 

Safety Code, commencing with Section 34170, and other statutes governing the dissolution of 
redevelopment agencies and the wind-down of redevelopment activities. 

 
 “Bond Proceeds” mean (1) proceeds from tax allocation bonds issued on or before 

December 31, 2010, (2) rents, sale proceeds and other revenues generated by properties acquired 
and/or improved with proceeds from tax allocation bonds issued on or before December 31, 
2010, (3) interest and principal paid on loans funded by proceeds from tax allocation bonds 
issued on or before December 31, 2010, and (4) other income or revenues generated from assets 
acquired or funded with proceeds from tax allocation bonds issued on or before December 31, 
2010. 
 

“Excess Bond Proceeds” means Bond Proceeds that are not needed to satisfy Enforceable 
Obligations approved on a ROPS.   
  

“Enforceable Obligations” mean enforceable obligations, other than Excess Bond Proceeds 
obligations, as defined under the Dissolution Law. 

 
“Bond Spending Plan” is defined in Recital E. 

 
3. ORSA’S OBLIGATIONS  
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ORSA shall have the following obligations under this Agreement:  
 
3.1. CURRENT EXCESS BOND PROCEEDS.  ORSA shall transfer to the City, no later 

than January 31, 2014, Excess Bond Proceeds currently held by ORSA in an amount not to 
exceed $ _________.    
 

3.2. FUTURE EXCESS BOND PROCEEDS. ORSA shall transfer to the City all future 
Excess Bond Proceeds held or received by ORSA. Such future Excess Bond Proceeds shall 
include, without limitation, (1) Bond Proceeds previously obligated to a project or other 
Enforceable Obligation that become unobligated for any reason, (2) Bond Proceeds that become 
available in the form of rents, sale proceeds, loan repayments, or other revenues that are 
generated by properties or other assets acquired and/or improved with Bond Proceeds and that 
are not otherwise obligated to a project or other Enforceable Obligation, and (3) any other funds 
held by ORSA that qualify as Excess Bond Proceeds under this Agreement. 
  

The parties intend that payments of future Excess Bond Proceeds be made to the City as soon 
as possible after such Excess Bond Proceeds become available. The transfer of future Excess 
Bond Proceeds shall be made pursuant to an approved ROPS within 30 days of the 
commencement of the relevant ROPS period. ORSA shall be responsible for ensuring that 
payments of future Excess Bond Proceeds, as such funds become available, are included on the 
next possible ROPS. 
 

3.3. PROJECTS FUNDED BY EXCESS BOND PROCEEDS.  ORSA assigns to the City 
all responsibilities in relation to the administration of any projects or programs funded by Excess 
Bond Proceeds.  ORSA assigns to the City all contracts entered into by ORSA or the former 
Redevelopment Agency of the City of Oakland related to activities to be funded by Excess Bond 
Proceeds, with the exception of those contracts retained by ORSA relating to Enforceable 
Obligations. 
 
4. CITY’S OBLIGATIONS 
 

The City shall have the following obligations under this Agreement:  
 

4.1. EXCESS BOND PROCEEDS.  The City shall accept, hold, and disburse Excess Bond 
Proceeds transferred to the City by ORSA under this Agreement, including current Excess Bond 
Proceeds and future Excess Bond Proceeds.  The City shall retain any Excess Bond Proceeds that 
it receives, such as revenue generated from properties acquired or improved with Excess Bond 
Proceeds or payments on loans funded from Excess Bond Proceeds, without any obligation to 
return such funds to ORSA, and shall use such funds for uses consistent with applicable bond 
covenants.   
 

The City may spend Excess Bond Proceeds received or retained under this Agreement on any 
project, program, or activity authorized under the Bond Spending Plan.   However, the City must 
spend Excess Bond Proceeds consistent with the original bond covenants applicable to the 
particular Excess Bond Proceeds.  The City shall be solely responsible for ensuring that Excess 
Bond Proceeds are maintained and spent in accordance with bond covenants and other applicable 
laws. The City may transfer funds between approved projects, programs and activities, as long as 
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the transfer is within a single project area if applicable bond covenants restrict such funds to a 
particular project area. 

 
The City assumes all contracts entered into by ORSA or the former Redevelopment Agency 

of the City of Oakland related to activities to be funded by Excess Bond Proceeds, with the 
exception of those contracts retained by ORSA relating to Enforceable Obligations. The City 
shall perform its obligations hereunder, and under such assumed contracts, in accordance with 
the applicable provisions of federal, state and local laws, including the obligation to comply with 
environmental laws such as CEQA, and shall timely complete the work required for each project. 
 

4.2. BOND SPENDING PLAN.  The City shall be solely responsible for maintaining and 
implementing the Bond Spending Plan.  The City may amend the Bond Spending Plan as the 
City deems necessary in its sole discretion.  Any amendments to the adopted Bond Spending 
Plan will consider uses that advance the City’s community development goals while maximizing 
fiscal and social benefits flowing to the taxing entities from successful development. 
Notwithstanding any contrary provision hereof, unless the City expressly agrees otherwise, the 
City shall not be obligated to provide funding for any program or project in an amount exceeding 
the Excess Bond Proceeds provided to the City pursuant to this Agreement.   
 
5. ENTIRE AGREEMENT; WAIVERS; AND AMENDMENTS 
 

5.1. This Agreement constitutes the entire understanding and agreement of the parties with 
respect to the transfer and use of Excess Bond Proceeds. This Agreement integrates all of the 
terms and conditions mentioned herein or incidental hereto, and supersedes all negotiations or 
previous agreements between the parties with respect to the subject matter of this Agreement. 
 

5.2. This Agreement is intended solely for the benefit of the City and ORSA.  
Notwithstanding any reference in this Agreement to persons or entities other than the City and 
ORSA, there shall be no third party beneficiaries under this Agreement. 
 

5.3. All waivers of the provisions of this Agreement and all amendments to this Agreement 
must be in writing and signed by the authorized representatives of the parties. 
 
6. SEVERABILITY 
 

If any term, provisions, covenant or condition of this Agreement is held by a court of 
competent jurisdiction to be invalid, void or unenforceable, the remainder of the provisions shall 
continue in full force and effect unless the rights and obligations of the parties have been 
materially altered or abridged by such invalidation, voiding or unenforceability. In addition, the 
parties shall cooperate in good faith in an effort to amend or modify this Agreement in a manner 
such that the purpose of any invalidated or voided provision, covenant, or condition can be 
accomplished to the maximum extent legally permissible. 
  
7. DEFAULT 
 

If either party fails to perform or adequately perform an obligation required by this 
Agreement within thirty (30) calendar days of receiving written notice from the non-defaulting 
party, the party failing to perform shall be in default hereunder.  In the event of default, the non-
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defaulting party will have all the rights and remedies available to it at law or in equity to enforce 
the provisions of this contract, including without limitation the right to sue for damages for 
breach of contract or to seek specific performance. The rights and remedies of the non-defaulting 
party enumerated in this paragraph are cumulative and shall not limit the non-defaulting party’s 
rights under any other provision of this Agreement, or otherwise waive or deny any right or 
remedy, at law or in equity, existing as of the date of the Agreement or hereinafter enacted or 
established, that may be available to the non-defaulting party against the defaulting party.   
 
8. BINDING ON SUCCESSORS 
 

This Agreement shall be binding on and shall inure to the benefit of all successors and 
assigns of the parties, whether by agreement or operation of law. 

 
9.   FURTHER ASSURANCES 
 
      Each party agrees to execute, acknowledge and deliver all additional documents and 
instruments, and to take such other actions as may be reasonably necessary to carry out the intent 
of this Agreement. 

 
 

[SIGNATURES ON NEXT PAGE] 
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 In witness whereof, the undersigned parties have executed this Bond Expenditure 
Agreement effective as of the date first above written. 
 
“CITY”       
 
THE CITY OF OAKLAND,     
a municipal corporation    

 
 

By: _____________________________________ 
City Administrator     

 
 

Approved as to form and legality:   
 
 

By: _____________________________________ 
 Deputy City Attorney 

 
 
“ORSA”       
 
THE OAKLAND REDEVELOPMENT SUCCESSOR AGENCY,    
successor agency to the Redevelopment Agency of the City of Oakland under Health and Safety 
Code Section 34173    

 
 

By: _____________________________________ 
ORSA Administrator    

 
 

Approved as to form and legality:   
 
 

By: _____________________________________ 
 ORSA Counsel 
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Jones Hall 
a professional law corporation 

 
 

CHANGE IN USE OF BOND PROCEEDS UNDER 
THE 1997 PRIVATE ACTIVITY BOND REGULATIONS 

 
 

New final private activity bond regulations (the "Final Regulations") were 
released on January 10, 1997.  The Final Regulations contain new and generally more 
flexible rules regarding the change in use of bond financed facilities and apply to all 
bonds issued after May 16, 1997.  The Final Regulations permit an issuer to apply the 
provisions relating to change in use (i.e., §1.141-12) to any bonds issued before May 16, 
1997, without applying the remainder of the Final Regulations to such bonds.  This 
memorandum sets forth in general summary form some of the rules under the Final 
Regulations regarding a change in use of a bond financed facility.  Caution, this 
memorandum is intended to be a general informational guide and summarizes only 
some of the major provisions concerning change in use.  Specific proposals regarding a 
change in use of bond financed facilities should be discussed with a Jones Hall attorney 
for a complete analysis. 
 

As a general rule, bonds are treated as private activity bonds if (i) as of the date 
of issue it is reasonably expected that the Private Business Tests (i.e., the private business 
use test and the private payment or security test) or the private loan financing test will 
be satisfied, or (ii) if, after the date of issue, a deliberate action is taken to cause the tests 
to be satisfied.  A deliberate action is any action, such as a sale or lease of the bond 
financed facility, that is within the control of the issuer (involuntary acts are not 
deliberate actions).  An action is not treated as deliberate action if five specified remedial 
action conditions are satisfied and if one of three alternative remedial actions is taken. 
 
Five Remedial Action Conditions 
 

The five required remedial action conditions that must be met are as follows: 
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• Reasonable Expectations. The issuer must reasonably expect on the issue date 
that the Private Business Tests and private loan financing test will not be met 
during the entire term of the bonds. 
 
• Term Not Unreasonably Long. The term of the issue may not be unreasonably 
long (i.e., the weighted average maturity of the bonds may not be greater than 
120 percent of the average reasonably expected economic life of the financed 
property). 
 
• Fair Market Value Consideration. The terms of any arrangement resulting in 
satisfaction of the private activity bond tests must be bona fide and arm's-length 
and the new user must pay fair market value for the use of the financed property 
(taking into account use restrictions that serve a governmental purpose). 
 
• Gross Proceeds for Arbitrage. Amounts received from the disposition of the 
property are "disposition proceeds" and must be treated as "gross proceeds" (i.e., 
bond proceeds) for arbitrage purposes. For temporary periods and rebate 
exemptions, the date of receipt of disposition proceeds may be treated as the 
issue date of the bonds.  Also, for purposes of the expenditure exemptions to the 
rebate requirement, if those exemptions were satisfied before the date of receipt 
of the disposition proceeds, the receipt of disposition proceeds may be 
disregarded.  Generally, prior to taking one of the remedial actions, the 
disposition proceeds may be invested at an unrestricted yield for (i) 3 years if an 
alternative use of disposition proceeds remedial action is taken, (ii) 90 days if the 
nonqualified bonds are redeemed, and (iii) 30 days if an escrow is created for the 
nonqualified bonds. 
 
• Prior Expenditure. The proceeds affected by the deliberate action must have 
been expended on a governmental purpose before the action (except for a 
remedial action consisting of redemption of nonqualified bonds). 

 
Three Alternative Types of Remedial Actions 
 

If each of the five remedial action conditions described above are met, then one 
of the following three alternative remedial actions must be taken: (i) redemption of 
nonqualified bonds; (ii) alternate use of disposition proceeds so as to assure that the 
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Private Business Tests and the private loan financing test are not satisfied; or (iii) 
alternate use of the facility for a qualifying purpose. The requirements for each of these 
alternatives are as follows: 
 

Redemption or Defeasance of Bonds 
 
The redemption remedial action is satisfied if all of the "nonqualified bonds" are 

redeemed within 90 days of the date of the deliberate action; or, if not redeemed within 
90 days, a defeasance escrow is established within 90 days.  Redemption may be made 
from proceeds of tax-exempt bonds, but only if the bonds are qualified bonds, based 
upon the purchaser's use of the facility (e.g., a corporation could purchase a bond-
financed parcel of land for use as a solid waste disposal facility and finance the 
acquisition with proceeds of qualified exempt facility private activity bonds). If there is a 
disposition of the financed property exclusively for cash, the redemption remedy is met 
if the disposition proceeds (i.e., the cash) are used to redeem a pro rata portion of the 
nonqualified bonds equal to the disposition proceeds (taking into account redemption 
premium) on the first call date after the deliberate action and if such first call date occurs 
more than 90 days after the deliberate action, create a defeasance escrow within 90 days 
of the deliberate action which redeems bonds on the first call date.  If the disposition is 
not exclusively for cash, the issuer must either redeem all of the nonqualified bonds 
within 90 days of the deliberate action or create a defeasance escrow within 90 days of 
the deliberate action and redeem all of the nonqualified bonds on the first call date 
occurring after creation of the escrow.  Disposition proceeds are amounts or property 
(such as an agreement to provide services) derived from the sale, exchange, or other 
disposition of property (other than investments) provided with proceeds. 
 

Nonqualified bonds are the percentage of outstanding bonds that equal the 
highest percentage of any private business use in any one-year period commencing with 
the deliberate action.  For example, assume that 22 percent of the proceeds of bonds 
were used to finance a facility and a deliberate action is taken with respect to the facility 
(e.g., the facility is sold to a private user) resulting in 100 percent private business use of 
the facility.  In this case, 22 percent of the outstanding  bonds as of the date of the 
deliberate action would be nonqualified bonds.   However, as noted above, if the facility is 
sold exclusively for cash, only a pro rata portion of the nonqualified bonds equal to the disposition 
proceeds must be redeemed or a defeasance escrow must be established with respect thereto.  For 
example, assume that the facility is sold for $2,000,000 cash and the nonqualified bonds 
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allocated to the facility are $2,500,000, only bonds equal to a principal amount plus 
redemption premium of $2,000,000 must be redeemed or an escrow established (a 
portion of the $2,000,000 may be used to pay redemption premium).  Assume instead of 
selling the facility, it is leased to a private user.  In this case, all of the nonqualified bonds 
($2,500,000) must be redeemed (or an escrow established).  Allocations to nonqualified 
bonds must be made on a pro rata basis except that, in the case of remedial action 
relating to redemption or defeasance, an issuer may treat bonds with longer maturities 
as the nonqualified bonds. 

 
If an escrow is created, written notice must be provided to the IRS of the 

establishment of the escrow within 90 days of the date that it is established. An escrow 
may not be created (and so defeasance is not a permitted remedial action) if the period 
between the issue date and the first call date for the bonds is more than 10.5 years. In all 
cases, the defeasance escrow must provide for redemption of the bonds on their earliest 
call date, must be sized taking into account investment earnings (no portion of the 
disposition proceeds can be used to pay interest on the bonds, investment earnings on 
the escrow could be used to pay such interest) and may not be invested in investments 
having a yield higher than bond yield or in any investment under which the obligor is a 
user of the bond proceeds. 
 

Alternative Use of Disposition Proceeds 
 
Instead of using the disposition proceeds to redeem bonds, the disposition 

proceeds may be spent on other governmental purposes if: (A) the disposition of the 
property was exclusively for cash, (B) the issuer reasonably expects to spend the 
disposition proceeds within two years of the date of deliberate action, (C) the disposition 
proceeds are treated as proceeds for purposes of the Private Business Tests and the 
private loan financing test and are not used so as to cause satisfaction of those tests (i.e., 
are used for governmental purposes) and the issuer does not take action after the date of 
deliberate action to cause the tests to be met, and (D) proceeds not used for such 
alternative purpose are used for redemption or creation of a defeasance escrow as 
referenced above.  For example, assuming that a bond financed facility was sold to a 
private user for $2,000,000 cash, the $2,000,000 of disposition proceeds could be used to 
pay the costs of other governmental capital projects (such as a road) with an economic 
life at least as long as the average life of the bonds and subject to State law limitations on 
the use of the proceeds.  Prior to use for such purposes, the disposition proceeds may be 
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invested pursuant to a qualifying temporary period (possibly a 3 year temporary period 
depending on the facts). 

 
If disposition proceeds are to be used by a 501(c)(3) organization, the 

nonqualified bonds must be treated as reissued for purposes of the private activity bond 
tests, the qualified 501(c)(3) bond rules, the requirements pertaining to qualified 
501(c)(3) bonds and to tax-exempt bonds, and the change of use provisions of the Code. 

 
Alternative Use of Financed Facility 
 
Instead of "following" the proceeds, the bond-financed property may be used for 

an alternate use qualifying for tax-exempt bonds under the Internal Revenue Code (e.g., 
used for a qualified 501(c)(3) purpose by a 501(c)(3) organization).  This remedial action 
is satisfied if (A) the financed facility is used in an alternative manner that satisfies the 
rules relating to tax-exemption (but not necessarily the rules regarding governmental 
bonds), (B) the nonqualified bonds are treated as "reissued" on the date of deliberate 
action for purposes of Code section requirements pertaining to alternative minimum tax, 
private activity bond tests, qualifying private activity bond purposes, volume cap, 
requirements pertaining to qualified private activity bonds (except that the limitation of 
Code section 147(d), relating to acquisition of existing property does not apply), 
limitations pertaining to tax-exempt bonds generally and change of use, (C) such 
requirements are satisfied through the remaining term of the bonds, and (D) the 
disposition is not to a purchaser that finances the acquisition with proceeds of tax-
exempt bonds.  For example, a governmental bond-financed hospital sold to a 501(c)(3) 
corporation for use as a charitable hospital would be eligible for this exception.  

 
Any disposition proceeds resulting from the deliberate action (including 

installment sale proceeds) must be used for debt service on the next payment date or, 
within 90 days, must be deposited in an escrow restricted to bond yield and used to pay 
debt service on the next available payment date.   

 
 
 
 

Special Rules For Disposition Proceeds 
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Generally, after disposition, the proceeds of an issue are treated as financing the 
disposition proceeds (and their ultimate use) rather than the property that has been 
disposed of.  If, however, a disposition is through an installment sale, the proceeds of 
the issue continue to be allocated to the transferred property.  If an issuer does not 
satisfy the conditions for remedial action or the issuer does not take an appropriate 
remedial action, the proceeds are allocable to either the transferred property or the 
disposition proceeds, whichever allocation produces the greater amount of private 
business use and private security or payments. 
 
 
       David A. Walton 
       
Circular 230 Disclaimer.  To ensure compliance with requirements imposed by 
the IRS, we inform you that any U.S. federal tax advice contained in the 
communication (including any attachments) is not intended or written to be 
used, and cannot be used, for the purpose of (i) avoiding penalties under the 
Internal Revenue Code or (ii) promoting, marketing, or recommending to 
another party any transaction or matter addressed herein. 
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OAKLAND OVERSIGHT BOARD 
 

RES OLUTION NO.  2013-                
 

 
A RESOLUTION APPROVING A BOND EXPENDITURE AGREEMENT 
BETWEEN THE OAKLAND REDEVELOPMENT SUCCESSOR 
AGENCY AND THE CITY OF OAKLAND TO TRANSFER EXCESS TAX 
ALLOCATION BOND PROCEEDS NOT PREVIOUSLY OBLIGATED TO 
THE CITY FOR BOND-ELIGIBLE PURPOSES 
 
 
WHEREAS, the Oakland Redevelopment Successor Agency (“ORSA”) has 

succeeded to the authority, rights, powers, duties and obligations of the Redevelopment 
Agency of the City of Oakland under the Community Redevelopment Law; and  

 
WHEREAS, ORSA received its Finding of Completion under Health and Safety 

Code Section 34179.7 from the California Department of Finance on May 29, 2013; and  
 
WHEREAS, Health and Safety Code Section 34191.4(c) allows a successor 

agency that has received a finding of completion to use bond proceeds from bonds 
issued prior to 2011 for any purposes for which the bonds were sold; and 

 
WHEREAS, ORSA has and will have so-called “excess” bond proceeds, i.e., pre-

2011 tax allocation bond proceeds that are not otherwise obligated for a project or 
income generated by projects and assets funded by pre-2011 tax allocation bonds that 
are restricted to bond-eligible uses; and 

 
WHEREAS, ORSA wishes to use such proceeds for redevelopment purposes 

consistent with bond covenants; and  
 
  WHEREAS, the Community Redevelopment Law (Health and Safety Code 
Section 33000, et seq.) provides for a cooperative relationship between redevelopment 
agencies, and their successor agencies, and cities; and  
 
 WHEREAS, Health and Safety Code Section 33220(e) authorizes a local public 
agency to enter into an agreement with a redevelopment agency, and its successor 
agency, to further redevelopment purposes; and 
 
 WHEREAS, Health and Safety Code Sections 34180(h) and 34178(a) authorize 
a successor agency to enter into new agreements with its sponsoring city with the 
approval of the oversight board; and 
 



  

 WHEREAS, ORSA desires to provide excess bond proceeds to the City to 
enable the City to use such funds, in a manner consistent with the original bond 
covenants, to undertake projects and programs eligible for redevelopment funding, 
which were not previously funded and obligated by ORSA or the City; and  
 
 WHEREAS, the City Council and the ORSA governing board have authorized 
entering into a Bond Expenditure Agreement to govern the transfer to and the use of 
such funding by the City for the costs of those projects and programs from current and 
future excess tax allocation bond proceeds; and 
 
 WHEREAS, the transfer of excess bond proceeds to the City under the Bond 
Expenditure Agreement will benefit the taxing entities by facilitating the efficient use of 
such funds to support projects and programs that will enhance property values and 
increase tax revenues to the taxing entities; and 
 
 WHEREAS, the transfer of excess bond proceeds to the City under the Bond 
Expenditure Agreement will help fulfill the intent of the dissolution laws to expeditiously 
wind-down the affairs of the former Redevelopment Agency; and  
 

WHEREAS, Health and Safety Code Section 34177(l), as amended, requires a 
successor agency to prepare a Recognized Obligation Payment Schedule (“ROPS”) 
listing the former agency’s recognized enforceable obligations, payment sources, and 
related information for each six month fiscal period; and 

 
WHEREAS, Health and Safety Code Section 34191.4(c)(2)(A) requires that 

excess bond obligations be listed separately on a successor agency’s ROPS; and 
 
WHEREAS, ORSA will list the Bond Expenditure Agreement on ROPS 13-14B 

as an obligation against excess tax allocation bond proceeds; now, therefore: 
 
Based on the foregoing recitals and the documentation presented to the Oakland 

Oversight Board at a public meeting, the Oakland Oversight Board does resolve as 
follows: 

 
SECTION 1. The Oakland Oversight Board hereby finds and determines that the 

transfer to, and use of excess bond proceeds by, the City for expenditures consistent 
with the applicable bond covenants will benefit the affected taxing entities by promoting 
the efficient use of such funds and thereby will result in community benefits and 
increased tax revenues to the taxing entities, based on the reasons and analysis set 
forth above and in the staff report accompanying this Resolution.  The Oakland 
Oversight Board hereby further finds and determines the transfer of excess bond 
proceeds to the City will help fulfill the intent of the dissolution laws to expeditiously wind-
down the affairs of the former Redevelopment Agency. 

 
SECTION 2.  The Oakland Oversight Board hereby approves ORSA’s execution 

and performance under a Bond Expenditure Agreement between ORSA and the City of 
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Oakland that would (1) transfer current and future excess tax allocation bond proceeds 
to the City to fund redevelopment projects and programs not previously funded and 
obligated by ORSA or the City, and (2) require that such funds be used by the City 
consistent with the applicable bond covenants in furtherance of the purposes of 
redevelopment under the California Community Redevelopment Law.  The Oakland 
Oversight Board finds that the Bond Expenditure Agreement and the obligations of 
ORSA thereunder will constitute the creation of excess bond proceeds obligations under 
Health and Safety Code Section 34191.4(c)(2)(A). 

 
 SECTION 3.  The Oakland Oversight Board directs ORSA to include the Bond 
Expenditure Agreement and the transfer of excess tax allocation bond proceeds 
thereunder on ROPS 13-14B and on future ROPS as applicable.  The effectiveness of 
the Bond Expenditure Agreement and transfers thereunder shall be contingent on the 
inclusion of the Bond Expenditure Agreement as an excess bond proceeds obligation 
on an approved ROPS. 
 
 
 
ADOPTED, OAKLAND, CALIFORNIA,                        ___________ , 2013 
 
PASSED BY THE FOLLOWING VOTE: 
 
AYES- CARSON, GERHARD, LEVIN, ORTIZ, QUAN, YEE, TUCKER 

NOES-  

ABSENT-  

ABSTENTION-  

ATTEST:  
SECRETARY, OAKLAND 

OVERSIGHT BOARD 
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