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Proposed Voluntary Open Space In-lieu Fee for the Broadway Valdez District 

  

Oakland requires a minimum square footage of open space be provided per residential unit that is constructed; this amount 

varies per zone/height area and typically requires more square footage per unit for lower density zone/height areas and 

less square footage per unit for higher density zones.  In the proposed Zoning Regulations (Chapter 17.101C D-BR 

Broadway Valdez District Commercial Zone in Tables 17.101C.04 and Table 17.101C.06), the minimum square footage 

of open space that is required per Height Area is listed along with the types of open space that are acceptable including; 

Private Open Space (accessible form a single unit); Rooftop; Courtyard; Private Group Community Room; and Public 

Ground-Floor Plaza. 

 

The proposed Zoning Regulations (Additional Regulations for Tables 17.101C.04 and 17.101C.06) allow for the open 

space requirements to be reduced or waived upon the granting of a Conditional Use Permit and payment of an in-lieu fee 

to be used to pay for new public open space/plaza(s) or existing public open space/plaza(s) improvements.  As a result, 

and to encourage payment of the in-lieu fee, no variances will be granted for reduced open space.  Staff received 

comments from the public workshops and meetings with stakeholders supporting the creation of an open space in-lieu fee. 

The in-lieu fee can help with the improvements called for in the Specific Plan in the action Table 8.6 as mentioned below.  

 

A. Purpose   

The purpose of the in-lieu fee is to provide a mechanism that will allow for flexibility to increase open space/plaza(s) or to 

pay for existing public open space/plaza(s) improvements in the BVDSP Area.  Developers may elect to provide on-site 

open space (or not) as dictated by the market/financial feasibility and/or site constraints, and/or pay into the fee for some 

portion or all of the required open space.  This could facilitate some smaller infill projects to occur that would otherwise 

not go forward due to site constraints to provide open space and/or could allow for additional units on both smaller and 

larger lots to help maximize a site’s density.  It is important to emphasize that the purpose of the new in-lieu fee is not to 

generate all of the revenue the developer would require to build the open space, but to charge slightly lower than 

anticipated costs in order to incentivize developers to participate in the program and pay the in-lieu fee. 

The in-lieu fee would provide funding to support the policies and projects called for in the OSCAR of the Oakland 

General Plan to improve parks and open space in the Central Planning Area, such as extending Oak Glen park with a 

creekside trail south to 29
th
 Street and making provisions for sunlit plazas, pedestrian spaces and “pocket” parks as 

Downtown redevelopment occurs.  Also, there are a number of actions in Table 8.6: Broadway Valdez District Action 

Plan of the Specific Plan under action F. Streets, Streetscape and Plazas that the in-lieu fees collected could be used for 

including, but not limited to; #1.b. Plaza Improvements at 24
th
 Street and Harrison, #5.e. Plaza Improvements at 

Broadway and 27
th
, #5.f. Plaza Improvements at Broadway and 25th, #5.h. Plaza/Pedestrian Street between 20

th
 and 

Hawthorne, #6.d. Plaza Improvements at Valdez and 27
th
, #8.a. Plaza at Piedmont and Broadway, 8.g. Plaza 

Improvements at Hawthorne and Webster Streets, #9.a. I-580 underpass improvements, and #10.a. and b. Creekside 

Linear Park Improvements along Glen Echo Creek. 

 

B. Proposed In-Lieu Fee Components 

1. Voluntary Open Space In-Lieu Fee - The proposed in-lieu fee would be a voluntary fee for those developments 

that choose not to provide code-required open space onsite (because of site constraints, financial feasibility, or 

both) 

2. Fee Structure Based on Open Space square footage - The new open space in-lieu fee would be calculated on the 

square footage of open space that is not provided onsite.  The square footage of required open space would be 

based on the proposed new zoning regulations for the Broadway Valdez District.  

3. Fee Amount – Based on a review of average land value and cost to construct open space, staff is recommending 

that the initial fee level be set at $30 per square foot of open space for all residential projects within the proposed 
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BVDSP Area.  The fee would automatically adjust annually based on a construction cost index so that the fee 

would not decline in value over time. 

 The fee of $30 per square footage is recommended because it would be an amount that is less than a private 

developer’s cost to construct open space and average land value, which ranges from $34 to $50 a square foot 

(see details in Section C below), and thus would be an inducement for a developer to participate.   

4. Payment Options - Payment shall be deposited with the City of Oakland prior to issuance of a building permit.  

An open space in-lieu fee may be refunded, without interest, to the person who made such payment, or his 

assignee or designee, if additional open space is provided for such building so as to satisfy the open space 

requirement for which the in-lieu payment was made.  To obtain a refund, the required open space must be in 

place prior to issuance of a certificate of occupancy and before funds are spent or committed by the City. 

5. Applicable Area  – Broadway Valdez District Specific Plan Area. 

6. Change of Use – From commercial to residential and additions of units would be eligible for the open space in-

lieu fee. 

7. Percent of Open Space – Within the applicable geography, up to 100% of the open space requirement for new 

development, additional renovations or change of use may be satisfied by the payment of in-lieu fees. 

8. Use of Proposed Open Space In-Lieu Fee Program Revenue – Fees would be allocated for new public open 

space/plaza(s) or existing public open space/plaza(s) improvements and used for the Action items in Table 8.6 

listed above. 

9. Payers Rights and Obligations – Payment of the fee does not entitle the applicant, his/her tenants, or his/her 

clients to exclusive or private use of any public open space/plaza(s). 

10. Administration   

 Creation of a dedicated fund, separate from the General Fund that would be managed by the Planning and 

Building Department. 

 As a best practice, staff proposes to provide regular public reporting on the program, including but not limited 

to information such as program goals, expenditure plan, utilization rate, amounts collected and expended and 

documentation of how program goals have been achieved.  

11. To Establish In-Lieu Fee 

 Amendments to Planning Code and Master Fee Schedule (Ordinance No. 13184, C.M.S., as amended) are 

proposed. 

 

C. Proposed In-Lieu Fee Background 

 

The fee charged per square feet of open space waived is often based on land value, which can vary per City.  For example, 

the City of Emeryville charges $125 per square foot of required open space not provided.
1
   As detailed below, staff is 

proposing $30 per square foot, based upon an average land cost of $50 per square foot as well as actual costs to construct 

open space from information provided by developers of recent projects which is estimated at $35 a square foot. 

 

The City of Oakland recently commissioned a Downtown Oakland Development Feasibility Study, dated November 25, 

2013, by AECOM.  In that study, land cost was determined to average about $50 per square foot in the Lake Merritt 

Station Plan Area (Table 5, page 44) which is considered representative of the Broadway Valdez Specific Plan Area, but 

could be as high as $100 per square foot for “premium” locations (page 60).   

 

Information provided by developers have shown that for recent projects the actual costs to construct open space came out 

to around $35 a square foot for on top of podiums and around $5,000 for providing an individual balcony for a unit. 

 

                                                           
1
  Emeryville Code EMC Section 9-4.303(a)(3)b  
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Therefore, the fee per square footage charged for not providing open space should be based on a combination of the land 

value that the open space would have cost, $50 per square foot and the actual construction cost to build open space.  The 

decision has been made to charge a fee slightly lower than the land cost and construction cost in order to make it more 

advantageous for developers to take advantage of the in-lieu fee and therefore provide money to be used to pay for either 

new public open space/plaza(s) or existing public open space/plaza(s) improvements within the Broadway Valdez District. 

 

The amount of open space required per regular unit in the D-BR zone is either 100 square foot per unit in the 45 and 65 

foot height areas and 75 square foot per unit in all other height areas.  If the City were to charge $50 per square foot this 

would either equal $5,000 per unit in the 45 and 65 foot height areas and $3,750 per unit in all other height areas.  An 

alternative could be to charge slightly lower at $30 per square foot, which would equal $3,000 per unit in the 45 and 65 

foot height areas and $2,250 per unit in all other height areas. 

 

Staff recommends that because this is a new program that the in-lieu fee for open space charge the lower amount of $30 

per square foot of open space a developer does not provide, in order to make it more attractive for developers to take 

advantage of the program.  


